} 


ri 


"s^M^ 


>h  IT 


Ty 


^J^^ 


^ 


speciAL 
coLLecrioNS 

t)OUQLAS 
LifeRARy 


queeN's  UNiveusiTy 

AT  kiNQSi:ON 

kiNQSTON     ONTARIO     CANADA 


A     SHORT 


REVIEW 

OF    A 

LATE  PAMPHLET, 

Intituled, 

Some  Considerations  ontliGLaw 
of  Forfeitures  for  High  Treafon. 


LONDON: 

Printed  for  J.  Roberts,  m  Wavwlck-Lane, 

MDCCXLVJ. 

[Price  One  Shilling. 3 


/r(yr(i'  I  fnk>'^ja  J 


C  I  3 


A    SHORT 

REVIEW 

Of  a  Late 

PAMPHLET,  &'c. 

Y  Defign,  in  thefe  Remarks,  is  not  at 
all  aimed  at  the  Perfon  of  the  Au- 
thor, whom  I  know  not,  or  to  cavil 
at  Inaccuracies  of  Stile,    of  v^^hich  there   are 
fcarce  any,    but    merely   to  deliver  my  own 
Thoughts  w^ith  the  fame  Freedom  as  he  has 
done  his :    I  wirti  I  may  be  able  to  argue  as 
well.     Therefore,    before  I  go  any  farther,    I 
advife  any  ill-natured  Critick,  who  reads,  ei- 
ther in    hopes   to    hear   him   abufed,    or  his 
Expreffions  perverted;  or  to  have  an  Oppor- 
tunity to  expofe  me  for  fo  uncandid  a  Way 
of  a(5ling,  to  leave  off  here;   for  I  am  deter- 
mined  not  to  write  a  Syllable  in  that,   or  any 
otheF  Way,  which  has  not  an  abfolute  Con- 
nection  with  the  Matter  in  H.and:    And,  by 
this  means,  I  hope,    the  Author  himfelf  will 
not  be  offended  at  my  endeavouring  to  fliew, 
.that   the  Arguments  maintaining  an  Opinion 
B  contrary 


contrary  to  his,  are  of  equal  Force  with  his- 
own,  efpecially  as  he  feems,  p.  4.  fo  warm  an 
Advocate  for  the  Liberty  of  the  Prefs )  it  is 
that  Privilege  I  now  write  under,  not  as  a  Cen- 
Ibr,  an  Office  I  am  far  unequal  to,  but  as  an 
Advocate,  tho'  I  own  much  inferior  to  my 
Antagonift,  whofe  Abilities  ihine  fo  evidently, 
through  his  whole  Work,  that  nothing  can 
make  me  hope  for  Succefs,  but  the  Juftice  of 
the  Undertaking  and  Caufe.  The  Queftion 
under  Debate,  I  take  to  be,  whether  in  reality 
the  Punifliment  by  Forfeiture  be  not  contrary 
to  Natural  Justice,  rather  deftruftive  to 
the  State  than  lalutary,  and  as  prejudicial  to  the 
PuniQiers  as  to  the  Punifhed  ?  or  the  ftrongeft 
Bulwark  to  defend  the  State  from  the  Attempts 
of  Traitors  ? 

The  principal  Argument  made  ufe  of  to  the 
real  Queftion,  is  the  Antiquity  of  the  Law,  and 
the  Danger  of  reverfing  any  Laws ;  for,  fay$ 
he,  />.  3.  "  When  old  Foundations  are  weak- 
**  ened,  or  Land-marks  removed,  though  with 
"  a  plaufible  Defign  to  fecure  or  extend  Li- 
"  berty,  the  Eiiglifi  Subject  is  the  Lofer  by 
*'  every  fuch  Innovation."  This  Maxim  has 
been  often  found  faulty  ;  and  if  it  were  never 
to  be  departed  from,  we  fhould  have  little  Oc- 
cafion  for  a  Legiflative  Power ;  and  a  Houfe  of 
Lords,  or  of  Commons,  would  be  quite  ufelefs. 

This,  in  effect,  is  the  Ground-work  on  which 
the  Teft  in  Scotland^  under  King  Charles  II. 
fo  much  cried  out  againft,  was  founded :  And 
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the  Maxim  is  fo  far  from  being  of  any  Confe- 
qnence  or  Weight,  that  one  very  contrary 
feems  a  Rule  for  this  Country,  and  for  thofe 
who  govern  it  j  viz.  That  every  Member  is  by 
Nature  obliged  to  propofe,  to  fecond,  and  to 
promote  all  fuch  Additions  and  Alterations  to 
the  prefent  Laws,  the  Making  of  new  ones,  and 
the  Repealing  of  old  ones,  as  he  thinks  condu- 
cive to  the  Public  Good  ;  nor  ought  any  Mo- 
tive of  Fear  of  Change  to  prevent  him  from 
fuch  a  Conduct.  That  this  has  been  the  Maxim 
viniverfally  followed,  is  evident  from  the  Hi- 
flory  of  all  States. 

The  Court  of  Sfar-Cbamber,  at  the  Time  it 
was  taken  away,  was  very  ancient  j  yet  the  An- 
tiquity thereof  was  not  allowed  a  fufficient 
Reafon  to  preferve  it,  when  the  Liberty  of  the 
Subjedl  required  its  Abolition.  But  perhaps 
our  Author  may  fay,  That  the  Inftitution  of  it 
was  an  Innovation  in  itfelf.  Be  it  fo  :  But  the 
Court  of  Wards  certainly  was  not  i  neither  were 
there  the  fame  tyrannical  Proceedings  there,  to 
occafion  its  being  aboliilied.  But,  to  come 
lower  down,  many  (aXutSiiy  Inno-vafio?is  (as  our 
Author  calls  them)  were  made  at  the  Time  of 
the  Revolution,  and  Union  ;  fuch  as  the  Al- 
teration of  the  Forms  of  Tryals,  -the  A61  for 
triennial  Parliaments,  and  that  Bulwark  oi  E?ig- 
lifi  Liberty  which  conftitutes  the  Judges  quam- 
4iu  fe  bene  gejj'erint ^  the  Ad:  for  Reducing  of 
Treafons  in  Scotland  to  the  fame  Foot  as  in 
'England',   an^  no  Britip  Subjedt  ever  found 
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any  Hurt  from  thefe,  or  any  of  the  other  Laws 
made  at  that  Time  j  and  that  they  will  not  by 
the  Statute  7  Anna,  c.21.  I  will  endeavour  to 
ihew  by-and-by. 

Our  Author,  p.  f.  fays,  "  every  well-regu- 
**  lated  State,  either  abfolute  or  free,  is  pro- 
**  vided  with  this  Regulation."  That  the  Ge^ 
nerality  of  States  are  fo,  is  very  true;  but  there 
is  a  limited  Manner,  even  in  this  refpe^t :  And 
tho'  our  Author,  ih  another  Part,  denies  that  the 
Forfeitures  are  redeemable  in  Holland^  not- 
withftanding  that  Bifhop  Burnet  infifts  on  it, 
yet  the  Reverend  Prelate  was  certainly  in  the 
Right,  as  to  fome  Parts  of  thofe  Countries; 
io^i: Matthaas*  mentions  the  feveral  Sums  of  Re- 
demption, according  to  the  Ranks  and  Degrees 
that  Men  bore  in  the  State :  And  fome  States 
there  are,  where  thefe Forfeitures  take  not  place. 

Surely  it  is  no  unbecoming  Irreverence  to  our 
Anceftors,  to  defend  their  making  the  Claufe 
of  the  7  Anna!,  c.  21.  now  in  Difpute ;  or  any 
Negledt  of  Pofterity  to  protedt  them  and  their 
Fortunes  from  the  Attacks  of  any  future  am- 
bitious or  covetous  Minifler  whatfoever. 

Our  Author  now  comes  to  his  main  Work, 
and  begins  by  endeavouring  to  anfwer  an  Ob- 
jeftion,  which  he  fays  **  touches  the  Jugiduni 
**  Caufa;  viz.  that  the  extending  thefe  Forfeit- 
"  ures  to  the  Poflerity  of  the  Criminal,  are 
**  contrary  to  the  Principles  of  natural  Juftice." 
This  he  denies  to  be  the  Cafe  y   and  urges  to 
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fupport  this  Denial  his  favourite  Propofition, 
that  '*the  Power  of  tranfmitting  Property  is 
"  derived  from  the  Favour  of  Society:"  With 
fome  flirther  Confiderations  on  the  Nature  of 
Punifliments. 

The  main  Arguments  in  favour  of  this  Ob- 
]e6tion,  according  to  him,  is.  Nemo punietiir  pro 
'alieno  deliBo-,  (That  no  Man  fliould  fuffer  Pu- 
nilhment  for  the  Crime  of  another.)  To  anfw^er 
this,  he  cites  the  Cafe  of  Subjects,  and  of  Cor- 
porations, w^ho  often  fuffer  for  the  Crimes  of 
their  Sovereign,  or  particular  Members :  And 
afterwards  replies  to  himfelf,  by  faying  that  the 
Cafes  are  not  comparative  j  for  a  Father  and 
Children  may  eadly  be  feparated  in  Punifliment, 
which  the  others  cannot  be.  The  above  Ob- 
jedion  he  thinks  of  fome  Moment ;  and  there- 
fore has  beftowed  fome  Pains  to  remove  it. 

Firji^  he  fays.  That  '*  this  Punifhment  by  For- 
*'  feiture  is  a  principal  Pillar  of  Society,  founded 
"  onaPrinciple  that naturalandfocial Aifedions 
*'  fhould  controul  irregular  and  felfifli  Pallions." 
Tho' our  Author,  as  yet, offers  noProof  to  fupport 
this  Point  ^  and  I  might  reafonably  deny  it  as 
peremptorily ;  I  add, that  Experience  will  fhew, 
that  when  a  Man  is  abandoned  enough  to  com- 
mit a  Crime  confideratclv,  and  to  hazard  his 
own  Life  intrepidly,  it  is  not  any  Affw(5lion  for 
Poflerity  that  will  reflrain  him.'  Perpetual  Ex- 
perience has  (hewn  this,  more  efpecially  when 
they  are  Enthufiafls  enough  to  think,  that  the 
Caufe  is  a  good  one.     There  ai'e  very  few  Co- 
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riolani  in  the  World  -,  and  the  Power  of  a 
Volumn'ia  or  a  Virginia^  Charadlers  ftill  more 
rare,  could  only  reftrain  him  from  executing, 
not  from  the  involving  himfelf  in  Treafon,  tlio* 
the  latter  is  as  great  a  Crime  in  the  Eye  of  the 
Law. 

Our  Author  fays,  That  "nothing is  a Punifli- 
"  ment  but  what  afFed:s  a  FJght,  flridly  fo 
*'  called."  This  we  allow  ;  but  what  call  we 
a  Right,  but  whatever  Claim  a  Man  hath, 
either  by  Reafon  or  Equity,  to  any  Goods  or 
Chattels,  real  or  perfonal  ?  Jus  ejl  ars  boni  & 
aquiy  fays  the  firft  Law  in  the  Digefl:  de  jure 
t§  jufiitia  J  and  the  ^oth  cod.  de  regulis  juris, 
comprehends  Equity,  under  the  Definition  of 
Right.  Now  hath  not  every  Child  at  leaft  an 
equitable  Right  over  the  Property  of  his  An- 
ceilors  ?  Nay,  by  the  Roman  Law,  even  fpu- 
rious  Children,  tho',  to  a  general  Intent,  jilii 
populi  ^  7tullius^  yet,  in  this  regard,  were  fiUi 
farentuniy  and  had  a  Right  to  Aliments  and 
Nurture,  tho'  not  bequeathed  them  by  the  Will 
of  their  Parent.  Hath  not  every  one  a  Right 
to  fubfift  ?  And  doth  not  the  taking  away  the 
Means  of  perfecting  that  Right  afFed  the  Right 
itfelf  ?  This  is  the  Cafe  in  regard  to  Forfeit- 
ures ;  therefore  the  Forfeiture  muft  be  a  Pu- 
nifhment  of  the  Children,  who  may  probably 
te  very  innocent. 

Our  Author,  to  avoid  this  Inconvenience, 
makes  a  Diftindion  between  fuffering  for  the 
Guilty,  and  being  affed:ed  by  their  Punifhments; 
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and  puts  the  Cafe  of  a  large  Fine  impofed  on  a 
Father,  which  may  ruin  his  Pofterity.  This,  fays 
he,  is  a  Misfortune,  not  a  Crime.  Be  it  fo.  But 
the  Cafes  widely  differ  j  for  there  the  Children 
cannot  be  feparated  from  the  Father  ;  And  the 
Punifliment  affeds  him  in  a  nearer  Manner 
than  it  doth  his  Children  j  for  if  he  hath  any- 
real  intailed  Eftate,  that  only  can  be  extended 
during  the  Life  of  the  Father  ;  and  the  Interefts 
of  his  innocent  Pofterity  are  intirely  faved* 
"  How  many  are  there,  fays  he,  that  come  in- 
*'  to  the  World  without  any  Patrimony?" 
Very  true :  But  where  there  is  noObjedt,  there 
can  be  no  Right,  confequently  no  Demand. 
But  we  are  fuppofmg  the  Cafe  of  a  Patrimony, 
and  an  eftablifhed  Objecft,  confequently  a  Right 
already  acquired. 

LofTes  by  Warfare,  Fire,  and  Shipwreck, 
are  Punifhments  in  the  Hands  of  the  Almighty, 
whofe  Motives  are  as  unfearchable  as  his  De^ 
crees  are  irrefiftible. 

The  AfTertion,  that  Children  have  nought 
but  a  derivative  Right  from  the  Father  over  his 
Property,  is  much  too  general  j  for  thereby  it 
excludes  that  original  Right  which  certainly 
they  have  over  fuch  Property,  fo  far  as  relate^ 
to  the  providing  them  with  Aliment  and  Nur- 
ture :  This  daily  Experience  (hews.  The  Obli- 
gation which  a  Father  lies  under,  to  pay  for 
Neceflaries  provided  for  a  Wife  or  a  Child,  is  a 
Proof  of  it:  And  our  own  Law  hath  fo.effe(fr- 
ually  provided  for  the  former,  after  his  Death, 
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that  no  fraudulent  Conveyance  fhall  bar  her  of 
her  Dower ;  and  confequently  her  Right  to  it 
muft  be  original,  from  the  Time  of  her  Mar- 
riage.    Shall  Children  then  be  in  a  worfe  Con-' 
dition  than  a  Wife  ?  and  fhall  not  the  Aliment' 
and  Education  allowed  to  them,  be  in  equal 
Proportion  to  the  Circumftances  of  the  Father, 
as  the  Dower  of  a  Wife  is  to  the  Fortune  of  the 
Husband  ?     Certainly  the  Citizens  of  LondoHy 
and  the  Parliament,  had  an  Eye  to  this  Reafon, 
when  they  introduced  and  confirmed  the  diftri- 
butive  Cuflom  which  hath  fo  long  prevailed  in 
that  City.     And  the   Legiilature  had  fuch  a 
Regard  to  thefe  Confiderations,  that,  in  order 
to  render  the  Lot  of  Widows  and  Children 
more  eafy,  33 H.  VIII.  gives  a  Power  to  a  Man 
to  difpofe  of  Two-thirds    of  Knight-Service 
Lands,  by  Will,  or  other  wife,  either  on  Con- 
fideration  of  an  AdvancemxCnt  of  his  Wife  or 
Children,  or  for  the  Payment  of  Debts,  tho*, 
by  that  means,  the  Crown  and  the  Chief  Lords 
"were  as  much  prejudiced  by  Lofs  of  Wards, 
Liveries,  and  Primer  Seifin,  as  they  would  be 
by  the  Abolition  of  Forfeitures  and  Efcheata 
for  Treafon  and  Felony,  ^c.    As  therefore  the 
Poflerity  have  not  only  a  derivative,  but  an  ori- 
ginal Right  over  the  Goods  and  Property  of  the 
Father,  it  is  at  leaft  a  Punifhment,  if  not  an 
Injury,  to  deprive  them  of  that  Right. 

Our  Author  admits,  a  little  lower,  \np.  12. 

that  **  a  Subjefb  fhould  not  be  made  incapable 

**  of  Civil  Employments,  without  fome  Crime 
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f'  committed  by  himfelf."    But  is  not  the  de- 
priving a  Man  of  the  Means  of  Subfiftence,  not 
only  a  tacit  incapacitating  him  from  ever  attain- 
ing fuch  Employments,  but  what  is  much  worfe, 
even  from  living  ?  This  Writer,  in  his  Remarks, 
regards  Riches  as  cojztinQ-ent  to  the  Perfon  of  the 
Subjedt,  and  only  founded  on  the  Laws  of  So- 
ciety j  and  lays  down  as  his  fundamental  Prin- 
ciple, that  "Inheritance  is  the  Creature  of  Civil 
**  Society."     This  Principle  is  the  Bails  of  his 
Argument ;  and,  indeed,  if  this  be  overturned, 
the  Whole  falls  to  the  Ground :  And  tho',  if  it 
ftand^  the  Arguments  in  favour  of  the  Ckufe, 
the  Subjed'  of  Difpute,  are  much  weakened,  yet 
many  ftrong  ones  may  ftill  be  urged.     From 
this  Place  therefore,  in  order  to  obferve  fome 
Regularity  in  thefe  Sheets,    we  will  go  upon 
the  following  Propolitions :    Firjl^    That  the 
Right  of  Inheriting  is  conferred  by  the  Law  of 
Nature,    anterior  to  Society.     Seco?2dl)\   Sup- 
pofmg  it  be  not,  the  Claufe  of  7  Annce^  c.  21. 
is  very  juft  and  falutary,  and  ought  to  be  no 
longer  poflponed.     Our  Author,  />.!?.    con- 
fidering  the  Law  of  Nature  in  two  Senfes,  hath 
led  himfelf  into  a  great  Miftake,  by  confound- 
ing it  with  the  Lav/  of  Nations.     By  the  firft 
of  his  Definitions,  it  is  only  to  be  underftood 
as  the  true  and  original  Law  of  Nature,   which 
is  nothing  elfe  but  thofe  Laws  which  every 
Man  hath  originally  engraven  in  the  Fleart,  and 
which  are  enforced  by  Motives  fo  felf-evident, 
that  they  want  no  Proof 
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To  prove  my  fiift  Point,  let  me  lay  down 
thefe  Propofitions,  previous  to  any  Remarks  on 
the  Pamphlet  now  before  me :  Firfty  That  it 
is  the  Duty  of  Man  to  propagate  his  Species. 
Secondly^  Tha,t  it  is  an  equal  Duty  to  maintain 
thofe  whom  he  hath  brought  into  the  World, 
in  a  manner  fuitable  to  the  Education  he  hath, 
given  them,  and  his  own  Circumftances  in 
Life.  Thefe  Proportions  admitted^  it  naturally 
follows,  that  the  Children  have  a  Right  to  exadt 
the  Performance  of  this  Duty  j  for  where-ever 
there  is  a  Duty  on  one  Side,  there  is  a  Right  on 
the  other.  Thefe  Duties,  cannot  be  complied 
with,  without  making  the  Children,  in  forae 
meafure.  Partakers  of  the  Effects  of  the  Parents 
during  Lifej  and  tranfmitting  them  to  the  for- 
mer alter  the  Deceafeof  the  latter.  As  the  Chil- 
dren therefore,  have  a  Right  to  exad:  the  Thing 
itfelf,  confequently  they  have  an  equal  Right 
over  the  Means.  The  next  Thing,  which  I 
think  not  unneceffary  to  prove,  is,  that  the 
Coalition  of  Men  into  Societies,  hath  not,  in 
the  leaft,  deprived  the  Children  of  this  Right, 
but  given  them  a  better  and  more  extenfive  one. 
The  contingent  Relations,  as  regarded  by  Piif- 
fendorf\  are  three ;  Husband  and  Wife,  Father 
and  Child,  Mailer  and  Servant:  Two  of  thefe 
are  as  clearlv  founded  on  the  Law  of  Nations, 
as  the  other  is  on  the  Law  of  Nature  j  and  was 
indeed,  the  Original  of  the  Law  of  Nations  j 
for,  before  the  Formation  of  Societies,  every 
Father,  and  his  Family,  formed  a  little  State  ; 
and,  in  that  State,  the  Laws  of  Nature  were 
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followed,  and  mutual  Duties  obferved,  as  arifing 
from  that  Law :  On  the  Side  of  the  Father, 
Maintenance,  Support,  and  Protection  ;  on  that 
of  the  Son,  Obedience,  and  Afliiiance.  Se- 
veral Fathers,  either  through  Conveniency, 
Fear,  or  Ambition,  afterwards  agreed  to  form 
Societies,  and  to  chufe  one  common  Father,  on 
whom  all  thefe  Obligations  were  transferred  : 
He,  therefore,  was  equally  bound  to  protect 
and  fjpport  every  Pvlember  of  the  Society,  re- 
garded as  his  Child :  And,  by  this  means,  the 
State  of  thefe  Children  was  bettered  3  for,  in 
Default  of  the  natural  Father,  they  had  Re- 
coui'le  to  the  political  one.  Now,  that  this 
Inftitution  fhould  be  perverted^  to  deprive  them 
of  that  valuable  Right  of  inheriting  a  certain 
Subfiftence,  a  Right  they  had  before,  is  what 
no  one  can  well  conceive. 

Hence  it  appears,  That  both  by  the  Law 
of  Nature  and  Nations,  the  Right  of  Inherit- 
ing is  given  to  Children  j  and  that  it  hath  only 
been  barred  and  interrupted  by  the  Munici- 
pal Laws  of  divers  Countries,  originally  intro- 
duced by  fome  covetous  Tyrant,  affumiug 
Nobles,  or  more  jealous  Demagogues. 

I  now  come  to  follov/  the  Author,  in  his 
Coniiderations  and  Arguments.  The  jir[i  i^. 
That,  **  in  a  State  of  Nature,  we  can  take  no 
"  more,  nor  hold  it  longer  than  we  live,,  and 
*'  are  capable  of  ufing  it."  In  order  to-anfvver 
this,  we  muft  dillinguifh  between  Occupation 
and  Ufe,     A  Man  may  occupy,  and  take.manv 
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Things,  which  he  cannot  ufe :  If  a  Man  who 
hath  only  one  Child,  pofTeffes  himfelf  of  a  large 
Palace,  he  may  occupy  it  all,  tho',  perhaps,  he 
ufe  not  a  Third  of  it ;  but  he  may  take  it,  in 
Expedation  of  having  more  Children,  and  a 
more  numerous  Family. 

The  Roman  Law  followed  this  Diftindion, 
calling  them  by  different  Names  JJfusfriiBus^ 
which  implies  a  Pernancy  of  Profits  arifing  from 
Things  too  large  for  our  own  Ufej  and  Ufus, 
which  only  was  a  bare  Right  of  uiing  it  one's 
felf.   .  See  Dig.  de  Vfufriia,  &  UJii. 

Admitj  as  to  the  fecond  Claufe  of  the  Ob- 
jedion,  That  we  can  hold  it  no  longer  than  we 
live,  yet  the  Children  have  already  had  Occu- 
pation, and  are  become  Primer  Occupants,  by 
having  taken  Part  of  the  Profits,  in  the  Life  of 
the  Father.  And,  laftly.  If  we  fearch  into 
Common-Law  Reafons,  why  may  not  the  Seifin 
of  the  Father  be  regarded  as  their  Seilin,  and 
the  giving  them  Nourifhment  from  the  Land, 
as  Attornments  by  Tenants  for  Life  ?  Secondly^ 
he  fays,  That  "  there  is  an  A(ft  of  the  Body  re- 
*'  quired  in  Occupancy."  But  I  fay.  That 
they  have  occupied  already,  by  the  Adt  of  the 
Father,  and  their  ov/n  Acfts ;  and  they  want 
not  a  fecond  Occupation  to  intitle  them  to  the 
Benefit  of  the  firft.  Thirdly^  he  fays.  That 
*'  in  Defcent  there  is  no  Expreffion  of  Confent 
*^  of  the  Alienor,  a  Thing  always  neceffary  in 
*'  the  Transferring  of  Property."  ThisReafon- 
ing  tends  towards  deftroying  the  Ground  of  all 
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the  Laws  in  relation  to  Succeffions  ab  Intejiat, 
and  feveral  others.     But,  in  Anfwer  to  this,  he 
favs.    That  ''it  is  a  great  Way  to  go,  to  pre- 
''  fume  a  Confent  and  an  Occupancy."     Yet 
the  Civil  Law  affirms  it  to  be  the  natural  Law, 
to  prefume  fuch  Confent  and  Occupancy,     h. 
Cum  Ratio,   Dig.  de  Bon.  dam.  fays,  Cum  ra- 
tio naturalis^  quaji  lex  tacit  a  ^  liber  is  parentiim 
bcereditatem  addiceret,  njelut  ad  debit  am  fuccef- 
Jionem  eos  vocando.     To  the   fame  Purpofe  are 
the  whole  Titles  de  in  Off.  Teftam.   enacting. 
That  the  Will,  v/hich  gave  not  a  legal  Part, 
i.  e.  the  Fourth  of  the  Teftator's  Inheritance,  to 
his  Heirs,    fhould  be  fo  fcir  void^  and  it  was 
branded  with  the  Name  of  unnatural  and  un- 
dutiful  [T?ioJicioJum).      In   what  manner  our 
Author  intends  that  Nature  fliall  provide  for 
the  Children,  if  the  Right  of  Inheritance  be  not 
a  natural  Right,  is  a  little  unaccountable  ;  for, 
fays  he,  the  Father,  if  aware  of  his  Death,  muft 
make  2.  Donatio  mortis  caufa  (which  I  did  not 
know  to  be  an  Inflitution  of  natural  Lav/)  \  or, 
if  not,  the  Law  of  Benevolence  compels  thole 
who  take  Notice  of  them,  indifcriminately  to 
fupport  them.     At  this  Rate,  a  Man  who  hath 
no  Affedion,  or  natural  Tye,  to  fuch  Children, 
mufl  be  burdened   with  the  Maintenance  of 
them,    becaufe  fome  Intruder  hath  occupied 
their  Father's  Effeds  before  that.     But,  fays 
he,  "  If  either  the  Children  are  grov/n  up,  and 
*'  have  enough  for  their  Subfiflence,   they  are 
*'  barred  by  the  fame  Reafon  that  otherwife 
*'  gives  it   to  them."     That  I   mufl   deny; 
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for  tho'  a  Man  may  have  enough  for  himfelf, 
■yet  the  Law  of  Nature  commanding  him  to 
take  care  of  his  Pofterity,  he  is  obliged  to  im- 
prove all  Opportunities  to  be  able  to  do  it. 

"Or  if,"  continues  he,  *' they  are  unable  to 
"  maintain  themfelves,  they  cannot  occupy; 
*'  and  therefore  complete  the  Transfer."  But 
is  there  not  a  Prefumption,  that  tho'  they  can- 
not, their  Guardians  will  occupy  for  them? 
Add  to  this,  that  all  Authors,  on  the  natural 
Law,  admit  of  an  Occupation,  as  well  implied 
as  expreffed.  And,  lalll)\  This  Defcent  may 
be  regarded  as  a  Traditio  brevi  manu^  or  a  feigned 
Livery,  laid  down  as  a  natural  derivate  Acqui- 
fition  of  Property.     Vin.  adz  Lift.  T'it.  i. 

We  now  come  to  the  Inconveniencies  arifing 
from  allowing  this  as  a  natural  Right.  He 
fays,  it  will  extend  to  all  his  Kindred,  in  their 
feveral  Degrees.  So  it  will,  on  the  very  fame 
Principles,  that  they  are,  in  fome  meafure,  his 
Children,  or  Defcendents  of  Children  of  the 
iirft  Occupier  :  And  the  Rule,  ^li  prior  in  li- 
nea^  potior  injure^  fure  may  well  be  allov^^edto 
be  of  the  Law  of  Nature;  and  the  Three  firft 
Chapters  of  the  i  i8th  Novella  are  taken  from 
thence. 

Prefcription,  to  be  fure,  is  a  natural  Right; 
and,  as  it  is  introduced  for  the  Quiet  of  all 
Men,  goes  equal  Pace  with  the  Dod:rine  of  In- 
heritance, which  tends  full  as  much  to  the  Be- 
nefit of  the  publick  Tranquillity  :  For  would 
there  not  be  more  Confufion,  in  leaving  the  Li- 
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heritance  to  be  felzed  by  feveral  Occupants, 
than  to  let  it  quietly  defcend  to  the  next  in 
Blood  ?  Beiides,  it  favours  too  much  of  a  le- 
gal Fiction,  to  fuppofe  that  any  one  can  claim, 
in  the  natural  State,  after  Time  of  Prefcription 
elapfed,  becaufe,  in  that  State  we  are  un- 
acquainted with  Courts  of  Record,  or  Deeds,  on 
which  Titles  are  generally  founded.  As  for  the 
Difference  between  "Jura  hcereditaria  and  'Ju- 
ra fanguinis^  I  will  readily  allow  it ;  but  this 
Right  of  Sncceflion  to  the  8th  Part  was  allow- 
ed to  Baftards,  in  Default  of  Legitimate  :  And 
as  to  Aliments,  in  fome  States  it  was  allowed, 
even  to  Adulterate  Children:  So  that  it  is  not 
folely  *j lis  hare dltar turn ^  but  yusfanguiniSy  ^ 
null 0  jure  civili  derimi potefi. 

Our  Author  nov/  ftates  an  Objedion,  That 
*^  as  this  Right  of  Inheriting  was  a  Law  intro- 
*'  duced  for  the  Benefit  of  the  Children,  they 
"  ought  not  to  be  obilrufted  thereof  by  the 
"  Demerit  of  the  Father."  Many  Things  may 
be  faid  in  favour  of  this  Objection;  but  the 
more  fure  Way  of  eftabHihing  ii,  will  be  by 
conlidering  the  Anfwers  which  he  has  made  : 
And  the  principal  Anfwer  affecling  them,  is, 
♦*  that  the  Right  was  introduced  on  the  Rea- 
"  fons  of  the  lame  public  Utility  which  ac- 
*'  counts  for  the  Loiter ruption  of  it."  In  An- 
fwer to  this,  I  fay,  Nothing  can  poiTibly  be  of 
greater  Utility  to  Society,  than  the  Increafe  and 
Profperity  of  all  the  Members.  Iiow  thefc 
Members  can   be   increafed,    or  can  profper, 

wliere 
3 


C  i6  ] 

where  the  Crimes  of  the  Father  are  puniflied 
en  the  Children  and  Pofterity  for  ever,  feems 
to  me  very  difficult  to  be  conceived.  Is  it  not 
hard,  very  hard,  that  the  Grandfather,  who 
is  fighting,  and  dies  for  his  Country,  fhould 
l6ave  the  Grandchildren  helplefs  and  Vaga- 
bonds, becaufe  the  Father  is  an  attainted  Trai- 
tor ? 

Our  Author,  /.  23.  thinks  this  Provifion 
very  unequal,  as  both  doing  too  much  and  too 
little.  He  fays  it  does  too  much,  as  giving  the 
Inheritance  to  thofe  Children  who  are  not  in 
the  weak  State  of  Infancy  and  Orphanage, 
which  was  the  firft  Ground  of  this  Right.  I 
cannot  fee  how  that  can  poffibly  be  the  fole 
Ground  of  it.  That  it  is  Part  of  it,  I  admit ; 
but  the  Duty  to  fupport  one's  Children  ceafes 
not  at  any  Time.  It  is  a  Duty  that  Is  not  lo- 
cal, temporary,  or  conditional,  but  abfolute  and 
binding,  at  all  Times,  and  in  all  Places ;  nay, 
even  after  one's  Death.  The  Son,  in  the  State 
of  Nature,  and  according  to  theRomariy  Ferjian^ 
and  other  Laws  (lleinnecci  antiq,  jur.  Rom, 
tit.  Pat.  Pot.)  was  not  capable  of  doing  any 
A6t,  in  the  Life  of  the  Father  :  Without  his 
Confent  he  could  acquire  nothing  for  him- 
felf ;  "and  this  Law  was  not  inftituted  by  Sta- 
tute, but  merely  by  Prefcription :  And,  in- 
deed, all  univerfal  prefcriptive  Laws,  if  well 
looked  into,  will  be  feen  to  be  nothing  but  the 
Traces  of  the  Laws  of  Nature.  That  this  was 
fo,  appears  from  L.  8.  Dig.  de  his  qui  Jut  vel 
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eiUeni  juris  funfy  jus  patrice  potefiatis  morlhus  re^ 
ceptume/i  (eftabliftied  by  Cuftom)^  and  it  never 
ended  till  Death,  either  natural  or  civil,  or  till 
Manumiffion  j  and  even  the  Bearing  of  a  Ma- 
giftracy  only  fufpended  it,  as  appears  from  L. 
9.  de  eo  Tit.  And,  by  reafon  of  this  Power, 
the  Son  could  acquire  nought  but  by  his  Fa- 
ther ;  and  whatever  he  held  was  his  Father's, 
even  the  Peculiiim  Frofe5iitium  :  And,  by  Con- 
fequence,  at  his  Death  the  Son  was  left  with- 
out Subfiftence,  and  flood  in  as  much  need  of 
the  Inheritance  as  an  Infant.  Therefore,  if 
the  above  Reafon  was  allowed,  whenever  the 
Son  happened  to  be  abfent,  at  the  Death  of  the 
Father,  another  might  enter  on  the  Lands, 
which  the  Son  had  occupied,  and  fo  ouft  him ; 
for,  by  the  Civil  Law,  his  Occupation  was  on- 
ly an  Occupation  of  his  Father ;  for  then  fuch 
Lands  are  equally  abandoned  as  thofe  of  the 
Father.  What  Inconvenience  would  thence 
arife,  what  Hardfhips  to  all  Men,  let  any  one 
judge.  Can  there  be  aught  more  cruel,  than 
to  prefs  a  Man  into  military  Service,  and  refufe 

him  his  Stipend? Children  are  all  in  this 

Cafe. 

I  am  aware,  that  the  Confiderer  may  objedl", 
That  the  Acquifitions  made  by  Children,  for 
themfelves,  by  the  different  Peculia^  were  their 
Provifions,  and  Means  of  Support.  But  thefe 
are  a  mere  civil  Inftitution,  and  of  very  late 
Date,  even  fo  low  as  the  Time  of  yulius  Cce- 
far^  and  then  only  given  to  Soldiers  3  yet  not 
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thoroughly  known  and  eftablifhed  till  the  Time 
of  Trajan  i  and  the  ^afi  Cafirenfe^  or  what 
was  got  by  the  Children  in  urban  and  domejiic 
Employments,  does  not  appear  to  have  been  in- 
troduced till  the  Time  oifheodojius  the  younger  j 
and  the  AcceiTory  not  till  the  Time  of  Jujii' 
nian^  L.  6.  C.  de  Bon.  qucs  Lib. 

Now,  if  v/e  confider  the  different  Natures 
of  all  tliefe  Sorts  of  Peciilia,  we  fliall  rather 
colled  from  them  Reafons  in  Support  of  our 
Argument.  They  are,  as  appears  above,  of 
three  Sorts :  i/?,  The  Military,  which  con  lifted 
of  nothing  but  the  Acquifitions  in  War :  And, 
in  Reality,  this  was  nought  but  a  temporary 
Subfiftence  juftly  given  to  the  Son,  whilft  he 
was  abfent  from  his  Father,  who,  at  that 
Time,  could  not  provide  for  him.  The  ^aji 
Cajirenfe^  or  Urban,  when  truly  confidercd,  is 
nothing  elfe,  it  being  originally  introduced  in 
Favour  of  the  Governors  of  the  Provinces,  who 
during  their  Adminiftration  were  abfent,  and 
received  not  the  Provilions  they  ought  from 
their  Father.  The  next  Perfons  laying  Claim 
to  it,  were  the  Advocates,  who  at  Ro?ne  ferved 
both  as  Sollicitors  and  Counfellors,  and  to  whom 
(when  Juftice  became  venal  there)  it  was,  in 
favour  of  their  Clients,  granted,  that  they 
might  have  a  fufficient  Stock,  to  follicit  their 
Caufes.  The  like  Confideration,  in  favour  of 
Merchants,  made  it  neceflary  to  extend  this 
Privilege  to,  Tradefmen,  in  general. 

The 


The  third  Pecuhum  is  the  Accejj'orial,    or 
that  which  defcends  on  the  Son,   by  the  Gift 
of  any  Stranger.     The  IntrodiK^ionof  this  was 
owing  to  the  Confideration  of  that  very  Right 
now  in  Difpute,    the  Right  which  Children 
have  to  inherit  to  their  Parents,  as  well  to  their 
Mother  as  to  their  Father  j  for  to  her  Property 
alone  did  Confiantine    the  Great   extend    his 
Law,  I  Cod.  de  Bon.  Mat.  for  he  there  fays, 
Parefites,  penes  quos  maternarum  rerum  utendi 
fruendiquc  ejl  [fantu??!^  poteftas^  omnem  debcnt 
tuendce  rei  dilige?itiam  adhibere^  &  quod  jure 
JUiis  dcbetur^  &c.     This  Law  {hews  how  well 
convinced  that  wife  Chriftian  Emperor  was  ot 
the  natural  Right  which  Children  had  to  fiic- 
ceed  to  their  Parents ;  for  if  that  was  not  the 
Confideration,  why  did  he  not  extend  this  Law 
to  Grants  made  to  Children  by  Strangers,  or  to- 
Effects  bequeathed   to  them  by  Teftaments  ? 
But  this  was  not  done  till  long  afterwards,  by 
Leo  and  Anthemius^    as    to   Acquefts  by   the 
Wife  :  And  the  Foundation  of  this  was  a  Con- 
fent  of  the  Father  -,  for  as  his  Confent  vi^as  ab- 
folutely  requifite  to  the  antecedent  Marriage,  by 
that  he  confented,   and  gave  to  the  Son  all  the 
Property  acquired  by  means  thereof:    But,  at 
lafl,  Jufliniaji  extended  it  to  all  the  Effects 
coming  to  the   Son.     I  mention  not  the  Pro- 
JeBttium^  or  derivative  Peculimn,    which  was 
only  the  Stock  of  the  Father  in  the  Hands  of 
the  Son,  over  which  the  latter  had  no  Right  of 
Property. 
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A*  the  Origin  of  all  thefe  Laws  feems,  in 
fome  meafure,  to  afcertain  this  Point,  fo  does 
the  Extent  of  the  Power  over  the  Pecidia,  fet 
it  ftill  in  a  clearer  Light :  And,   iji.  Over  the 
military  Stipends,   the  Son  had  free  Power  to 
ufe  it,  and  difpofeof  it,  either  by  Grants,    du- 
ring his  Life,  or,  at  his  Death,  by  Will.    And, 
in  this  Power,    not  only  the  general  Privilege 
given  to  all  Soldiers  was  regarded,  but  ti^^  Ro- 
man Legiflature  had  moft  certainly  an  Eye  to 
the  Support  of  the  Son ;  for  if  he  could  not 
bind  himfelf  for  Payment  of  Neceffaries,  and 
pay  his  Debts,  by  bequeathing,  his  military  Ef- 
feds,  how  could  he,  in  a  foreign  Country,  City, 
or  Camp,  fupport,  and  maintain  himfelf  ?  And, 
for  this  Reafon,  our  Laws  make  valid  Bonds 
and  Contracts  made  by  Infants  for  common 
Neceffaries.   2  Inji.iyz.     Owqv  i\it  Urban  Pe- 
culium  fome  Commentators  much  doubt  whe- 
ther he  had  any  thing  more  than  a  Tenancy  for 
Life,  as  we  may  call  it,  without  Impeachment 
ofWafle,  VJusfruBus,  Others  fuppofe  he  might 
difpofe  of  it  either  by  Will,   or  by  Grant ;  and 
the   major  Part   of  the    Civilians  confine  his 
Power  only  to  Grants  and  Contracts. 
This  laft  Opinion  feems  to  have  been  origi- 
nally the  right  one,  as  appears  by  Ulp.  ao.  §10. 
who  confines  the  Power  of  Teftaling  merely 
to  the  CafirenJ'al  Peculium.      This  appears  too 
from  the  Reafon  of  the  Inftitution,  which  was, 
that  the  Governors  of  Provinces  might  have 
wherewithal  to  fubfift,  and  to  anfwer  for  Mif- 
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managements  and  Converfions  of  public  Mo- 
ney to  private  Ufes ;  Advocates  be  able  to  folli- 
cit  the  Caufe  of  their  Clients,  and  to  repay  any 
Damages   they    might  fraudulently  occafion'j 
and  Merchants  and  Traders  to  carry  on  their 
Trades,  and  pay  their  Debts :  For  all   thefe 
Purpofes,  the  Power  to  difpofe  by  Grant  is  fuf- 
ficient  3  and  on  the  Death  of  the  Son,   who 
could  not  make  a  Teflament,  the  Succeflbr  ab 
intejiato  was  anfwerable  for  all  Demands,  as 
far  as  the  Pecidium^  reverting  into  his  Hands, 
would  go.     See  Dig.  de  Benejic.   Inventarii. 
And  the  Law  remained,    in  this  refpedl,  un- 
changed,   till  the   Time  of  yuftinian^    §  iilt, 
Inji.  de  Militari  'TeJiamentOy  who  declared  they 
jnight  bequeath  it,  and  fettled  this  long  litigated 
Point. 

But  nothing  confirms  our  Opinion  more  than 
the  Ufe  and  Enjoyment  given  to  the  Father,  of 
maternal  Goods,  and  the  Property  to  the  Son. 
This  the  Son  could  not  difpofe  of  by  Will  or 
Grant,  as  appears  in  the  Rofjjan  Law  5   but  it 
was  left  to  defcend  to  the  next  Heir.     This 
fhews  how  careful  the  Law  was  of  the  Right  of 
Inheritance ;  as  the  giving  the  Ufe  to  the  Fa- 
ther, even  of  accefTorial  Property,  defcending 
from  Strangers,  demonftrates  the  Protection  the 
RomaJ2s  gave  to  the  paternal  Power,  the  Fa- 
vourite of  their  State,  both  the  moft  ancient 
Inftitution,  and  that  which  lafled  the  longeft  of 
any  in  the  whole    Republic;   and  Traces   of 
which  fliU  remain  in  all  States,  where  the  Ci- 
vil 
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vil  Laws  are  made  ufe  of.  And  the  only  Way 
he  had  to  acquire  Power  of  a  Transfer,  was  by 
the  Confent  of  the  Father,  which  thereby  be- 
came rather  the  Transfer  of  the  Father  than  of 
the  Son ;  for  even  the  former  could  not  give  his 
Son  Licence  to  make  a  Will. 

From  all  thefe  Reafons  we  fee,  that,  in  the 
State  of  Nature,  nay,  in  civil  States,  the  Son, 
tho'  never  fo  old,  at  the  Death  of  the  Father, 
without  the  Affiftance  of  the  Right  of  Inherit- 
ance, was  left  as  deftitute  as  when  born  -,  and 
that  the  Introduction  of  the  different  Sorts  of 
Feculia  are  all  either  grounded  on  fome  pre- 
fumptive  Contra6l  of  the  Father,  or  for  the 
Safety  of  a  third  Perfon  -,  and  none  for  the  Pro- 
vidon  of  the  Son,  to  whom  the  Law  prefumed 
the  Father's  Suftenance  would  always  deicend. 
The  moft  ancient  Laws  always  deviate  the  leafl 
from  the  Laws  of  Naure;  and  there  is  no  State 
we  ever  wead  of,  which  hath  not  embraced  this 
Right  of  Inheritance:  Whence  it  may  be  eafily' 
conjedured,  that  this  is  not  the  Creature  of 
Civil  Society,  but  an  Inflitution  of  the  Law  of 
Nature. 

To  put  the  Point  out  of  all  Difpute,  what 
can  be  a  more  evident  Proof  of  the  great  Vene- 
ration the  Romafis  had  for  this  Right,  than  the 
requiring  no  lefs  than  an  Ad  of  the  Comitia^ 
the  General  Aflcmbly  of  the  State,  to  give 
Sanation  to  a  Will,  the  firll  human  Invention 
to  interrupt  it?  Vi?in,  ad  Injlit.  de  T^ejiam, 
ordinand. 
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Our  Author  alfo  fays.  That  ^'  the  Provifion 
**  is  too  httle;   and  the  Inheritance  fhould  be 
*'  equally  divided,  if  the  Benefit  of  the  Chil- 
*'  dren  was  the  principal  Caufe  of  this  Efta- 
"  bli{hment."     No  doubt,  if  this  be  a  Civil 
Eftablifliment,  the  Benefit  fliould  have  been 
equal,  as  it  w^as  certainly  in  the  State  of  Nature, 
and  as  it  remained  in  the  Civil  Law,  as  evidently 
appears  from  the  calling  all  the  Perfons,  in  equal 
Degree,  to  an  equal  Share  of  Inheritance ;  and 
even  admitting  a  Right  of  Reprefentationtothe 
Children  of  a  deceafed  Son  *.  This  fliews  what 
an  Eye  the  Civil  Law,  in  confirming  the  Na- 
tural Law,  had  to  the  Benefit  and  Privilege  of 
Children :  And,  in  all  Probability,    the  Parti- 
bility  of  Gavelkind  Lands  was  a  general  Cuftom 
throughout  this  Kingdom,  as  well  as  in  the 
County  of  Kent :  And  our  Legiflators  have,  at 
different  Times,  had  fo  great  a  Regard  to  an 
equal  Provifion  for  Children,  that  by  33  H.Vlll. 
and  12  Car.  II.  they  have  revived  that  Cuftom, 
in  the  moft  material  Part,  the  Devifibility  of 
them :  And  the  Cuflom  which  fiiill  prevails  al- 
moft  all  over  Europe,  of  bringing  Lands  and 
Goods  into  Hotchpot  -f*,  is  an  Evidence  how 
much  the  Laws  have  always  regarded  the  Pofte- 
rity  of  every  Man,  and  the  Equality  to  be  ob- 
ferved  between  them.     For  the  one,  let  the 
Titles  dePoj:  Bon.  cont.  Tab.  de  Inoff,  Teft.  &  de 
Echard.  Lib.  fuffice  :  For  the  other,  the  i  i8th 

*  No'vella  118.   cap.  i. 

f  See  Dig.  de  Collat.  Bon.  » 
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Novella.  &Dlg.  deCollat,Bon,  ^deFamil.  erfci^ 
fcund.  To  thofe  I  will  add  two  Articles  of  the 
Edid:s  of  Geneva  :  They  are  Article  i  G*  2.  Tif, 
23.  de  SucceJJions  ah  Intejlate.  Lors  qu'ils'agira 
de  fucceder  ab  inteftat  dans  les  biens  d'un  pere^ 
ou  une  mere,  il  naura  aucun  difference  de  fexe^ 

&c. Et  s'il  y  a  des  defcendans  dans  un  degri 

plus  has,  lis  reprefenteront  leurs  peres  ©*  meres  f 
Les  enfants  qui  aiiront  receu  quelques  bien,  ar^ 
gents,  fonds{L2ind),  ouautres  chofes^foit  en  fa- 
veur  du  mar i age y  ou  d'une  autre  maniere,  fe~ 
ront  obliges  d'  en  fair  e  rapport,  ou  tenir  conte-,  & 
enfaifant  cette  collation  ils  nepourront  etre  ex^ 
clus  des  fucceffions,  &c.  Nothing  can  ouft  them 
of  this,  but  an  exprefs  Declaration  of  the  Donor 
to  the  contrary  ;  which  Cuflom  is  alfo  purfued 
to  the  Letter,  with  the  fame  Reftridion,  in  the 
City  of  London,  i  Lord  Raym.  485'.  And  on 
the  equitable  Reafon  thereof  is  founded  the  ex- 
cellent Law  of  Diftributions,  22  &  23  Car, 
n.  cap.  10. 

Hence  we  fee,  That  this  Inftitution,  be  it 
admitted  to  be  civil,  was  not  inflituted  for  the 
Benefit  of  the  Society  in  general,  fo  much  as 
for  that  of  the  Pofterity  of  Particulars ;  for, 
if  the  Benefit  of  Society  had  been  originally 
confidered,  this  Right  of  Succeffion  would  have 
been  given  to  one  folely  j  in  order  to  have 
avoided  all  Suits,  it  would  have  been  limited  to 
one :  But  we  do  not  find  this  done,  even  in 
regard  to  the  Succeffion  to  Kingdoms ;  for  we 
find  even  them  divifible,  very  low  down,   fo 
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low  as  Henry  II.  in  England.  In  the  Four-, 
teenth  Century,  F?'ance  was  difmembered  in 
fuch  a  manner,  to  provide  for  younger  Chil- 
dren, as  it  required  three  Ages  to  place  it  on 
the  fame  Point  of  Grandeur,  and  cure  its  in- 
teftine  Diforders.  Let  us  therefore  conclude,' 
that  this  Civil  Inftitution  was  introduced  for  tha. 
Benefit  of  the  Children  j  and  very  proportion- 
able and  equitable  in  every  refpe<fl,  till  changed 
by  the  Depravity  of  the  Times.  How  this 
Right  is  inefFediual  to  the  Children,  both  in  a 
State  of  formed  Society,  and  of  Nature,  and 
how  they  could  have  been  provided  for  in  a 
better  manner,  I  cannot  fee,  than  by  this  Right 
of  Inheritance,  wdthoiit  an  Expence  to  the 
State  J  and  a  levelling  Scheme  followed,  which 
will  neceflarily  reduce  all  to  Anarchy  and  Con- 
fufion :  And  that  of  a  public  general  Education, 
is  too  vifionary  a  Scheme ;  and,  indeed,  out 
Author  has  anfwered  this  very  Objedlion  him- 
felf.  Though,  therefore,  every  one  may  re- 
nounce a  Right  introduced  for  his  Advantage, 
yet  furely  he  fliall  not  be  deprived  of  the  Ad- 
vantage of  fuch  Right,  by  the  Adt  of  a  Third, 

Our  Author  comes  now  to  liis  favourite  Ar- 
gument, That  "  as  a  Father  may  obftrudl  De- 
"  fcents  by  Alienation,  why  not  by  Forfeit- 
"  ure  ?"  He  who  proves  too  much,  proves 
nothing  at  all :  Now,  not  to  argue  from  the 
fubtle  Refinements  of  the  Law,  that  the  Bar, 
in  Cafe  of  common  Recoveries  and  Fines,  al- 
ways  arifes   from   a    fappofed    Recompencc, 
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fqually  as  a  Warranty  with  AfTets,  if  this  be 
allowed  to  be  the  Reafon  of  Forfeitures,  not 
only  the  IfTue,  but  the  Reverfioners  and  Re- 
mainders, will  be  all  docked  of  any  Remedy. 
A  hard  Strain  on  them^  fays  Lord  Chief- Juftice 
Holt.^  And  tho'  the  Law  hath  given  a  Man  this 
Power  to  alienate  and  exchange,  yet,  furely, 
the  original  Foundation  thereof  is  more  to  be 
Gonfidered  in  favour  of  Children  -f-,  that  the 
Effe(5ts  of  a  Father  might  be  more  diftributed, 
and  not  confined  to  one  alone.  Befides,  this  is 
only  a  contingent  Reafon,  derived  from  our 
own  Municipal  Laws,  not  a  Reafon  which 
proves  the  Equity  of  the  Law  in  Debate  :  Nor 
is  it  a  Confequence,  that  becaufe  a  Man  may 
make  a  good  Bargain,  or  provide  for  himfelf, 
his  Children  fhould,  by  his  Adt,  be  debarred  of 
Suflenance  for  ever.  And  tho'  our  Laws  give 
an  unlimited  Power  to  every  one  over  his 
Eflates,  yet  the  Civil  Law,  more  confonant,  in 
this  refped,  to  the  Law  of  Nature,  tho'  it  ex- 
tended the  paternal  Power  further,  yet  preferved 
the  Inheritance  to  Children,  as  facred  3  and  that 
by  two  Ways :  ift.  If  a  Man  was  prodigal,  and 
wafted  his  Effeds  in  fuch  a  manner,  as  there 
was  Reafon  to  fear  the  reducing  his  Family,  a 
Commiffion  of  Prodigality  iffued  againft  him  ^ 
he  no  longer  was  intrufted  with  the  Manage- 
ment of  his  Effects  j  his  Contracts  were  no 
longer  of  any  Force  ;  and  he  was  intirely  looked 
on  as  a  Lunatic  or  Infant  j  and  no  more  to  be 

♦  I  Ld.  Raym.  47?.  f  3  C9,  5. 
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trufled  than  either  of  thefe.  And  this  was  the 
Law  of  the  Twelve  Tables  5  and  continued  to 
the  Time  of  'Jujlinian.  Dig,  de  Curat.  Fur.  ^ 
Prodig.  2dl)\  If  a  Father  had  reduced  the 
Circnmftances  of  Children  by  Grants,  they  were 
null,  fo  far  as  they  deprived  the  latter  of  their 
legal  Portion  *  for  the  Children  :  Or  if  a  child- 
Jefs  Man  gave  away  his  Property,  and  after  had 
Children,  fo  great  a  Regard  had  the  Law  for 
them,  that  the  Grant  became  void  -[-,  tho'  made 
even  for  pious  Ufes.  Nay,  even  our  own  Civilians 
have,  in  fome  meafure,  followed  this  Pradice, 
by  making  a  future  Marriage,  and  Birth  of  Chil- 
dren, aprefumptive  Revocation  of  a  Will,  de- 
vifing  Eifeds  of  the  Father  to  a  Stranger,  i 
Lord  Raym.  44.1.  And  no  one  could  di/iaherit 
a  Son,  but  for  fome  Reafons  prefcribed  and  al- 
lowed by  Law.  All  which  were  fet  down 
both  in  the  Code  and  Digeft,  Tit.  de  Exhcered, 
Lib. 

As  therefore  this  Power  of  depriving  Chil- 
dren of  their  Subfiftence,  is  agaiiift  Natural 
Law,  and  all  Right,  it  ought  to  be  taken  ftrid- 
iy,  and  not,  by  Confequence,  made  an  Argu- 
ment to  deprive  them  ftill  more  and  more  of 
their  Claims. 

The  Corruption  of  Blood  is,  to  be  fure^  as 
our  Author  fays,  a  necelTary  Confequence  of 
Forfeiture  j  for,  if  a  Man  be  not  capable  of 
tranfmitting  Property  by  himfelf,  he  cannot 
ferve  as  a  Conduit-pipe  to  receive,    in  order  to 

•  L.  I  Cod.  de  Don.  \  l.^  Cod.  de  Rev.Dpn^.  . 
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tranfmit  it  to  others.  But  tho'  the  Right  of  In- 
heritance be  a  natural  Right,  yet  an  Heir,  in 
the  State  of  Nature,  may  well  be  regarded  as  a 
PjUrchafer ;  and  that  by  every  one  of  the  Means 
rnentioned  by  the  Author  himfelf,  as  Acqui- 
liticns  by  Purchafe,  'viz.  Occupancy,  Emption, 
and  Gift :  The  firfl  and  laft  by  a  legal  Pre- 
fumption,  or  rather  natural  one,  that  the  Fa- 
ther occupied  as  well  for  his  Son  as  himfelf,  and 
made  a  Gift  to  them ;  the  other,  by  fuppofing 
that  the  Son,  by  his  Pains  and  Acquisitions, 
during  the  Life  of  the  Father,  has  purchafed  the 
Inheritance.  But  as  to  the  firft,  fay  they,  the 
Corruption  of  Blood  immediately  enfuing  At- 
tainder, he  can  no  longer  occupy  ;  and  the  De- 
mandant is  barred  to  fay,  that  he  is  his  Sonj  nor 
can  a  Man  attainted  make  a  Gift.  Thefe  Ob- 
jedions  arife  upon  the  very  Aft  of  Parliament 
wanted  to  be  repealed,  as  foon  as  with  Safety  it 
may  be ;  therefore,  on  the  prefent  Occafion, 
they  fliould  have  no  Weight.  But  flill,  it 
plainly  appears  from  feveral  Inftances,  that  an 
Attainder,  by  the  Law  of  Nations,  could  not 
do  that  J  for  tho'  the  Romans  flretched  that 
Matter  as  far  as  poffible,  in  their  Capitis  ditni- 
nutio  maxima  ^  media  ;  the  latter  of  which  ex- 
prefly  refembles  our  Cafe  ;  yet  we  find,  that, 
till  the  Law  of  Treafon  was  made  by  Aiiguftus 
Cafar,  P.  Manucius  de  L.  J.  M.  no  Forfeit- 
ures were  incurred :  And  that  more  plainly  ap- 
pears, when  we  confider  what  were  the  Rights 
loft  by  thefe  Attainders.  The  frjl  was  Li- 
berty ; 


berty:  By  this  Right  they  were  protedled  from 
the  Power  of  their  Mailers,  Tyrants,  Magi- 
ftrates,  and  Creditors,  and  had  Freedom  of  Suf- 
frages. 2^,  The  next  Right  of  Gentility  :  By 
Lofs  of  this  they  left  nothing  more  than  Ho- 
nours and  Diftinftions ;  which  I  readily  allow 
are  Creatures  of  Society.  The  3^  was  the 
Right  of  Wedlock:  This  affeded  only  the 
Guilty,  and  reftrained  him  from  contracting  any 
future  Marriage,  the  prior  being  diflblved  ipfo 
jaBo:  And  that  for  this  Reafon,  thatMarriage  was 
a  particular  Right  of  Roman  Citizens  ;  but  the 
Authors  fay  not,  that  the  Conjughim^  a  Right  of 
Nation,  was  dilTolved  by  the  fecond  Attainder; 
or  the  Contubernium,  or  Concubinage,  a  Right 
of  Nature,  by  the  greateft. 

Some  allow  the  paternal  Power  to  have  been 
a  Right  appropriated  to  the  Rotnan  Citizens: 
But  that  this  was  known  long  before,  in  its 
greateft'  Strength,  appears  from  the  2 id  Chap- 
ter of  Genejis^  'ver.  ^,  i  o.  For  tho',  in  that 
Cafe,  there  is  an  exprefs  Command  of  God, 
yet,  furely,  we  may  apply  the  Maxim,  That 
the  Ki?ig  can  do  no  JVroiig^  with  more  Certainty, 
to  the  Almighty  j  and  imagine,  that  Abraham 
had,  by  natural  Right,  a  Power  of  Life  and 
Death  over  his  Son,  or  God  would  not  have 
required  the  latter  as  a  Sacrifice.  That  this 
Power  was  in  Praiftice  with  all  Nations,  ap- 
pears from  many  Hiftories,  in  particular  thoie 
of  Cyrus^  Oedipus,  Paris,  and  Mojes :  Tho', 
generally,  this  Power  was  exercifed  by  Princes;  • 

yet 
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yet  we  find,  that  thofe  Princes  were  not  much 
more  powerful  than  die  Venetian  Doges  j   and, 
certainly,  if  they  had  not  a  legal  Authority, 
would  have  been  depofed  by  their  Subjects. 
A  Right  introduced  for  the  'Benefit  of  Tefia- 
tory    fays  Lord  Raymond ^   Vol.  i.    and  is  ra- 
ther detrimental  to   the  JJJues  than  beneficiaL 
The  Right  of  making  Wills,  to  be  fu re,    is  a 
Civil  Inititation,  and  was  a  Right  of  Roman 
Citizens,    confequently  loft  by  Attainder ;   fo 
muft  the  Right  of  acquiring  Property,  or  In- 
heritance, tho'  a  natural  one,    or  claiming  by 
Prefcription :    But  then  tliis  Right  was  only 
taken  from  the  Perfon  guilty  ;  neither  could  his 
Son,  or  Pofterity,  be  debarred  thereby.     Nor 
doth  it  appear,  that  this  Capitis  Diminutio  ex- 
tended to  the  Children ;  on  the  contrary,  Hi- 
ffory  fliews  it  did  not,  as  in  the  Cafe  oi  Man- 
lius  CapitolinuSy  and  Appius  Claudius^  one  of 
whom  vv^as  executed  for  High  Treafon,   the 
other  died  in  Prifon  :    And  yet   we    find  the 
Pofterity  of  the  latter  fiourifhing  in  the  Senate. 
Nor  does  Livy  mention  any  Confifcation,  in  the 
Cafe  of  the  former.     And  the  worft  of  Times 
gave  the  Succeffion  of  Cicero  to  his  Son.  Hence 
we  may  conclude,  that  the  Right  of  Inheriting 
was  no  further  a  Civil  Right,    than  in  regard 
to  the  Confirmation  of  it,  as  a  natural  Right. 
And  theReafon  why  the  Demandant  CQuld  not 
inherit  or  prefcribe,   was  becaufe  he  was  re- 
garded as   dead  in  Law.     •o.dly^    The  Capitis 
Diminutio :^  not  extending  to  Children,  deprived 

them 
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them  not  of  this  Right.     And  our  own  Laws 
have  been  fo  careful  of  Children,  in  this  Cafe, 
that  the  fecond  Attainder  of  a  Parent    (if  fo  I 
may  be  allowed  to  term  it)  fhall  not  bar  any  of 
them  of  the    Right  of  Suftenance   from,    or 
Settlement  in  a  Parifli  :  As  if  a  poor  Woman, 
who  is  fettled  in  i?,  and  hath  Children,  marries 
in  yf,  the  Children  above  7  Years  old  iliall  not 
be  removed  out  of  5,  as  thofe  under  iliall,  but 
are  ftill  to  be  mainiained  by  it.     Carth.  449. 
And,    3^/y,   Suppofing    Children  fo  deprived, 
they  may  flili  claim  as  Purchafers.     And  this 
the  Ro?na?is  were  fo  aware  of,  that  the  Julian 
Law  was  made,    the  Severity  of  which  that 
good  Prince  Adrian  was  fo  convinced  of,    that 
he  called  in  the  Pofterity  of  the  Attainted  tr> 
fucceed  before  the  Fisk  ;     and   preferred  that 
only  to  the  Lord  by  Elcheat,  La^^j)  8 .  Dig.  ai 
L.  J.  M.    And  fo  it  remained  till  Marcus  An- 
toninus ^  L.  10.  ej.  Tit,  confirmed  the  "Juliait 
Law,  and  excluded  them. 

The  Repealing  of  this  Law  of  Forfeitures, 
therefore,  cannot  be  called  an- Effect  of  per- 
fonal  Compalfion  :  Noj  it  is  the  Effect  of  Ju- 
ftice,  and  the  Amelioration  of  oar  Government, 
which  no  longer  fears  Plots;  no  longer  would 
leave  a  Tem.ptation  to  any  Miniftry  to  take  off 
a  Man,  to  poffefs  and  enjoy  his  Fortune.  The 
Chain  of  Defcent  was  not  broke  originally  for 
the  Traitor's  Infamy,  nor-  for  the  public  Be- 
nefit, but  to  fatiate  private  Vengeance,  and  to 
fatisfy  greedy  Courtiers. 

Ccrtair.lv 
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Certainly,  as  the  Law  flands  now,  tlie  An- 
fwer  our  Author  makes  to  the  ObjecSlion,  p, 
riS.  is  a  very  good  one;  but  the  Queftion  rolls 
not,  in  this  Cafe,  fo  much  on  the  Power,  as  on 
the  Juftice  of  the  Pov/er.  And  the  Author, 
when  he  fays  "  the  Wafling  the  Support  is- 
*'  cruel,  but  not  prevented  by  Legifla tor's," 
feems  to  forget  the  excellent  Provifion  made 
by  the  Twelve  Tables  de  Curatoribus  Furiojb- 
rum  &  Prodigorum.  Neither  is  there,  in  the? 
repealing  this  Law,  the  ill  Confequence  of 
making  Particulars  independent  of  focial  Good : 
On  the  contrary,  it  is  more  calculated  for  the 
Benefit  of  Society,  than  the  Law  we  now  make 
ufe  of:  And  the  whole  Reafons,  in  />.  32.  in 
terror  em  J  are  anfvvered  by  confidering,  That 
no  Man  of  Refolution,  nor  immoral  Perfons, 
who  are  the  People  generally  concerned  in  thefe 
Sort  of  Proceedings,  will  regard  any  of  thofe 
Reafons :  Nor  can  it  be  any  Punifliment  to  them^ 
if  after  their  Death,  their  Sons  are  expiring  for 
Wantj  in  an  Alms-houfej  their  Wives  begging 
for  Bread  about  thofe  Streets  through  which- 
they  formerly  rode,  in  all  the  Pomp  and  Pride 
of  Riches  and  Luxury;  or  their  Daughters  pro- 
ifituting  themfelves  in  a  Brothel,  to  procure 
Subfiftence.  This  Pidlure,  how  terrible  foever 
it  may  be,  fcarce  ever  deters  them  ;  they  are 
always  warm  enough  to  hope  for  Succefs,  and 
not  to  die  as  Malefadors,  but  to  bear  Rule  as 
Judges.  The  Example  of  Licinius  Macer  is 
fo  £ir  from  confirming  aught  that  hath  been 
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faid,  that  it  leaves  us  good  Reafon  to  repeal  the 
Law,  as  it  is  a  Means  of  Encouragement  to 
every  Traitor  to  prevent  the  Stroke  of  Juflice  j 
and,  not  content  vi^ith  committing  Treafon 
againft  Man,  to  commit  it  againft  God ;  an 
Evil  which  we  ought,  both  as  good  Chriftians 
and  good  Subjects,    to  endeavour  to  prevent. 

Our  Author  concludes  thefe  Arguments  by 
thefe  two  Propolitions :  "  That  it  is  agreeable 
"  to  Juftice,    to  beftow  Rights  on  Condition 

**  And  it  is  the  Wifdom  of  Government  to 

"  lay  hold  on  human  Penalties."  Both  thefe  I 
will  willingly  affent  to;  but,  at  the  fame  time, 
cannot  be  induced  by  them  to  change  my  Opi- 
nion, till  he  proves,  both  that  the  laft  Rule  ad- 
mits of  no  Exception,  or  that  the  Law  of  Na- 
ture knew  nothing  of  the  Right  of  Inherit- 
ance ;  confequently  that  it  was  bellowed  by 
Society. 

We  come  now  to  hk  feconj  HQ2.d,  wherein 
he  treats  of  the  Confonancv  there  is  between  all 
Laws,  in  punifliing  this  Offence  by  Forfeiture. 
But,  admitting  that  all  States  put  this  Practice 
in  Ufe,  muft  we  put  it  in  Ufe  likewife  ?  No  ; 
neither  Time,  nor  a  general  Cuftom,  can  give 
Sanction  to  any  thing  contrary  to  right  Reafon, 
and  natural  Juftice.  The  Cafes  both  of  Mephi^ 
bojheth  and  yjhab  are  very  different :  In  the  firft 
Cafe  the  Forfeiture  takes  Effe(ft  immediately  in 
the  Life  of  the  Criminal, and  his  Life  not  taken 
away ;  fo  here  is  a  Kind  of  Agreement  and  Re- 
compence,  and  not  the  Shadow  of  Injufticeto- 
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wards  the  UnofFending,  the  OfFe.icc  and  Pa- 
nifhment  centring  in  the  fame  Perfon  :  Add 
to  this,  that  it  may  be  regarded  as  a  Refump- 
tion  of  a  Grant.  In  the  fecond^  it  doth  not  ap- 
pear, that  Naboth  had  any  Children;  fo  that 
^/6^^  might  take  the  Vineyard,  either  as  an  Ef- 
cheat,  or  as  Heir ;  and  the  latter  is  more  pro- 
bable to  have  been  the  Cafe,  for  Ahab  took  it 
not  till  after  his  Death ;  Neither  does  the  Pro- 
phet menace  him  for  the  taking  PofTeffion,  any 
further  than  as  a  Confequence  of  the  Murder. 

Our  Author,  in  his  Remarks  on  the  Laws 
of  the  Athenian  State,  acknowledges  that  Con- 
fifcation  was  only  difcretionary,  in  Cafe  of 
Treafon  ;  coafeqiiently  it  was  not  a  legal  At- 
tendant on  the  Crime,  and,  probably,  was  only 
made  ufe  of,  when  the  public  Money  or  Effed:s 
were  imbezzled  ;  or,  in  Cafes  of  Flight,  to 
compel  the  Traitor  to  return.  And  that,  in  p, 
38.  he  feems  to  allow  to  have  been  the  Reafon, 
in  the  Cafe  of  Themijiocles, 

We  now  come  to  the  Roman  Law :  And  I 
think,  that,  amongft  all  the  above  enumerated 
Rights  loft  by  Diminutio  Capitis^  the  Forfeit- 
ure of  Goods  in  PofTeffion  is  not  one  ;  and  the 
Law  of  the  Digeft,  ^i  civitatem  amijit^  hcere^ 
dem  habere  non  poteji^  was  made  long  after  the 
Conftitution  of  the  Capitis  Diminutio.  Neither 
did  cither  that  Law,  or  that  Conftitution,  ex- 
tend to  any  other  than  the  Criminal  j  and 
very  probably,  that  extended  only  to  a  tefta- 
mentary  Heir ;  which  is  the  more  likely  when 

we 


we  conliderj  that  originally,  in  the  Rowan  State, 
:he  Comitia  were  to  be  held,  in  order  to  enable 
I  Man  to  make  a  Will ;  and  as  one  attainted 
;ould  not  affift  there,  he  could  not  alter  the 
Right  of  Inheritance.  I  think  the  Law  is  of 
Ulpiariy  who  lived  under  the  Emperors ;  and 
:ho'  the  Fiik  fubfifted  before  that  Time,  yet  it 
ivas  not  under  that  Name  j  neither  was  the 
R.eafon  of  inftituting  it,  the  Lodging  of  Forfeit- 
ires  there,  but  the  VeBigalia^  T^ributes^  the  Cen- 
^us^  and  other  Revenues  belonging  to  the  State, 
fuch  as  Tenths,  &c.  Twentieths,  ^c.  The  Cafe 
Df  Flight  widely  differs  from  all  others,  as  that  is 
I  kind  of  Diftrefs  to  make  them  return.  The 
Sentences  again  ft -^/z/cm',  Dolabella,  and  Lepi- 
duSy  ought  to  be  of  no  Moment,  only  to  fhew, 
that  Rights  of  Inheritance  were  fo  much  re- 
garded, even  under  Aiigiijius,  who,  tho'  he 
might  by  the  'Julian  Law,  made  by  himfelf 
(F.  Manutius  ad  di6i.  leg.),  have  feized  the 
Patrimony  of  their  helplefs  Children,  yet  chofe 
to  have  an  exprefs  Sentence  to  confirm  it.| 

And  Co'Jars  moving  for  a  Confifcation,  in 
the  Cafe  of  Catili?ie,  fhews,  that  it  was  no 
Part  of  the  Roman  Law  -,  neither  doth  Rojinus 
enumerate  it,  amongfl  the  eight  Punifhments 
in  Practice  in  the  Roman  State.  All  the  Seve- 
rities mentioned,  p.  39.  were  introduced,  in  the 
Decline  of  the  Empire,  by  Honor im  and  Arcam 
diuSy  at  a  Time  when  all  Morality,  Chriflian 
Charity,  and  Purity  of  Religion,  weredegene- 
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rating  into  Vice,  barbarous  Vindidlivenefs,  and 
monki(h  Superftition. 

That  Forfeitures  were  not  in  Ufe,  in  Cafe 
of  Treafon  and  Imbezzlement,  nor  that  the 
Heir  was  obliged  to  defend  the  Caufe,  on  Pain 
of  Confifcation,  for  a  long  time,  let  the  Ex- 
ample of  Licinius  Macer^  cited  by  our  Author, 
teftify ;  "whofe  killing  himfelf  would  have  been 
of  no  Service  to  his  Pofterity,had  he  not  there- 
by faved  them  from  further  Troubles  and  Ac-r 
cufations ;  the  Law  of  the  Digeft,  ordaining 
this  Punifhment,  being  made  long  after  *. 

Our  Author,  in  />,  35?,  40,  41,  hath  evidently 
fhewn,  that  the  Law  of  Forfeitures  was  no 
Part  of  the  ancient  Municipal  Law  of  Rome, 
The  Cafe  of  AJiaticm  is  widely  different,  he 
himfelf  being  punilhed,  not  his  Children  ;  and 
it  being  rather  a  Reflitution  of  the  concealed 
Booty  than  ought  elfe. 

Tacitus^  how  freely  foever  he  may  write,  is 
not  to  be  fuppofed  to  attack  any  Part  of  the 
Prerogative  of  thofe  Emperors  whom  he  wrote 
under  ;  and  he  might  as  well  have  wrote  for  the 
Rellitution  of  the  Republic  as  the  Re-eftabliQi- 
ment  of  its  ancient  Laws.     But  in  Lib.  6.  Ann. 
he  blames  Tiberius  for  converting  the  Effefts  of  I 
Marius^  a  noble  Spaniard,  convidled  of  Inceft^ 
with  his  Niece,  to  his  own  Ufe.     Adrian^  as  I 
good  a  Prince  as  the  Romans  ever  knew,   re-| 

*  The  Penultimate  Law  of  the  CoJe  Je  Jure  Fifci  abolifhCJ 
forfeitures,  where  the  Criminal  died  before  Cojividtjo?, 
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pealed  thefe  Laws  of  Confifcations,  as  I  faid  be- 
fore i  and  the  Ufe  of  them  was  never  fo  fre- 
quent, tho'  revived  by  Antoninus^  till  the  make- 
jng  the  Fifth  Law  of  the  Code,  a  Law  (fays 
Heinneccius  ad  Pand.  ad  L.  J.  M.  and  all  the 
Commentators)  wrote  not  v/ith  Ink,  but  with 
Blood  J  and  the  Ending  of  which  is  no  more 
than  a  true  Defcription  of  the  State  of  the  Chil- 
dren of  Attaints,  as  well  by  that  Law  as  by  ours, 
^s  firft  made  (and  Leg.Ang.  Sax.  268.  Z/.78.)  > 
and  as  it  now  ftands.  That  Life  is  a  Punifli- 
ment  to  the  former.  Death  a  Comfort  ^  for  the 
Laws  relating  to  Lands  and  EfFeds,  all  origi- 
nally have  an  Eye  to  the  Right  of  Defcents:  If 
my  Parent,  therefore,  cannot  provide  for  me, 
and  I  am  deprived  of  that  Right,  and  am  de- 
barred from  receiving  what  he  died  poflefTed  of, 
where  fhall  I  feek  Sublillence  ? 

Let  the  Conclufion  of  the  Law  of  Henry  L 
enading  this  Forfeiture,  be  compared  with  the 
above  Law  of  the  Code,  and  we  iliall  fee  it  is 
full  as  vindidlive ;  The  Words  are  thefe,  Etji 
potefl  fieri  plus  remijjionis  apud  inferos  inve- 
niffe^  quam  in  terra  reliqiii[fe^  protefletur.  Will. 
L.  Ang.  Sax.  p.  268.  L.  75. 

I  think,  therefore,  we  may  fay  this,  That 
where  one  Courfe  of  Pradice  hath  continued  in 
a  State  for  upwards  of  Eleven  hundred  Years, 
with  little  Intermiflion,  that  this  is  more  rea- 
fonable  to  be  called  the  Municipal  Law,  than 
that  which  flourifhed  fgarce  Eighty  Years,  with- 
out Sufpenfion. 
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Tho'  the  C?St  of  Spurius  Melius  Is  very  early 
in  the  Roman  Hiftory,  yet  let  it  be  remembered, 
that  not  one  Word  is  faid  of  his  Children  ;  and 
that  fomewhat  was  neceiTary  to  appeafe  the 
People,  who  grew  outrageous  upon  his  Exe- 
cution J  and  that  this  could  not  be  done  more 
eafily,  than  by  lowering  the  Price  of  Corn,  of* 
which  he  was  poffeflcd  of  a  great  Quantity ;  fo 
great  a  one,  that,  in  order  to  amafs  it,  he  had 
ibreftalled  the  Buyers  employed  by  the  State; 
So  that,  in  this  Cafe,  we  find  many  Confidera- 
tions  which  render  it  a  very  weak  Precedent  for 
inftituting  the  Law  of  Forfeitures  fo  very  early. 

yujiinian  was  fo  convinced  of  the  Harfhnefs 
of  the  Law  of  Attainders,  with  regard  to  the 
Relations  of  the  guilty  Sufferer,  that  by  the  22d 
JN'o'veU.  cap.  8.  he  fufpended  and  abolillied  the 
greateft  Attainder,  fofar  as  in  its  Confequences 
k  hurt  the  Relations. 

'The  next  Range  of  Arguments  we  have  to 
review,  con  lifts  of  thofe  drawn  from  the  Feu- 
dal Laws ;  a  Policy,  he  fays,  which  has  in  it 
the  Principles  of  mutual  Defence  and  Freedom, 
The  Freedom  he  makes  coniift  in  that  the 
Lord  could  not  difpofe  of  the  Seigniory  with- 
out the  Confent  of  the  ValTal.  •  But  this  Sha- 
dow of  Liberty  was  foon  evaded  ;  for  tho'  At- 
tornment was  necelTary  to  all  Grants  of  a 
Seigniory,  yet  it  foon  became  a  Thing  of 
Courfe ;  and  a  Tenant  who  would  not  attorn, 
was  compellable  to  it  in  moft  Cafes,  in  a  ^ud 
juris,    or  a  Per  quce  fervitia.     Nay,  and  fo 
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careful  were  the  Laws  of  this  Privilege  of  the 
Lords,  to  compel  the  Tenanj:  to  attorn,  that 
if  the  Tenant  voluntarily  attorned,  even  in 
Cafes  where  he  was  not  compellable,  the  At- 
tornment bound  him,  and  was  ^ood,  becaufe 
he  was  compellable  by  fome  Means.  Co.  Litt, 
320.     9  Co.  86. 

In  this  Policy,  the  perfonal  Qualifications 
were  fo  much  regarded  in  the  Tenant,  that  it 
feems  probable,  that  tho'  he  had  IfTue,  the 
Land  efcheated  always,  and  was  only  reflore- 
able  at  Will  of  the  Lord.  The  only  Traces 
of  the  Feudal  Laws  we  now  find,  are  in  the 
Cafes  of  Manors  J  and  in  many  of  them  there 
is  the  Cuftom  of  paying  a  Fine,  or  Heriot,  at 
every  Death  or  Alienation,  on  Pain  of  Forfeit- 
ure :  And  this  Cuflom  feems  to  confirm  the 
above  Opinion.  Probably,  originally  it  was 
merely  in  the  Breaft  of  the  Lord,  whether  or 
no  he  would  re-admit  the  Tenant,  even  on  the 
Payment  thereof.  From  this  Law,  it  will  not 
be  unnatural  to  imagine,  that  Confifcations  firfl 
took  their  Birth. 

The  Lords  being  of  a  vindictive  Spirit,  if 
the  Tenant  had  difobliged  them,  would,  on 
his  Death,  refufe  to  reftore  the  Land,  tho* 
often  he  could  urge  no  Reafon  for  it.  The 
Part  of  our  Law  refembling  the  Feudal  the 
moft,  is  the  Tenure  by  Knight  Service.  Let 
us,  therefore,  confider  a  little  the  Feudal 
Laws  J  and  we  fhall  fee  how  much  they  con- 
firm the  above  Opinion,  and  how  much  more 
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reafonable  they  were,  in  that  refped:,  than  ours. 
The  Feudal  Laws  all  owe  their  Rife  to 
thofe  immenfe  Swarms  of  Goths  and  Vandals^ 
whom  the  over-teeming  North  fent  forth,  to 
fearch  for  a  Subfiftence,  which  their  own  Coun- 
try was  incapable  of  providing  for  them.  Hardy, 
courageous,  and  inured  to  all  the  Rigours  of  a 
bad  Climate,  they  could  not  fail  of  procuring 
themfelves  an  Eftablilhment  in  the  Weft,  by 
driving  out  a  Set  of  Men  as  luxurious,  effe- 
minate, and  depraved,  as  their  Princes. 

The  Eaftern  Empire,  nqt  yet  totally  ener-» 
vated,  confequently  fitter  for  the  Arts  of  War, 
dreading  the  Approach  of  fuch  Neighbours^ 
fent  Succours  to  that  of  the  Wefl  j  and  many 
bloody  Wars  enfued.  The  Conquerors,  feeing 
that  it  required  Care  and  Diligence  to  preferve 
their  new-got  Conquefls,  diilributed  the  Lands 
conquered,  amongft  the  principal  Commanders; 
and  thefe  fubdivided  them  amongft  their  Fol- 
lowers. All  thefe  Lands  were  given  to  them, 
on  the  Condition  of  joining  in  Defence  of  the 
Country ;  and  this  was  the  only  Tax  laid  on 
them.  They  foon  faw,  that  this  would  be  at- 
tended with  Inconveniencies  i  and  that,  if  a 
good  many  of  thefe  Under-tenants  happened  to 
die  at  the  fame  time,  leaving  either  Females, 
Infants,  or  incapable  Perfons,  the  Troops  of 
each  Commander  would  be  much  decreafed, 
and  he  obliged  to  hire  Mercenaries  to  fupply 
them.  To  indemnify  him  therefore,  and  to 
fecure  the  State  in  thefe  Cafes,  as  a  Remedy, 
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the  Wardfhip  of  Body  and  Land,  and  the  Mar- 
riage of  the  Heir,  were  given  to  him  :  The  Two 
iirlljin  order  to  breed  him  for  a  Soldier,  and  to 
maintain  one  in  the  mean  while :  The  other, 
that  he  might  chufe  a  proper  Man  to  ferve  un- 
der him,  or  hinder  the  Heir  from  contra(fl-. 
ing  any  Alliances  with  the  Enemies  of  the  State  5 
and,  that  any  DefeA  of  Ability  of  the  Heir 
might  be  fupplied,  the  Land  was  left  ia 
his  Hands,  till  the  Heir  paid  Relief,  and  he 
gave  Livery  -,  the  Acceptance  of  which  Relief, 
and  Livery  of  the  Land,  was  merely  arbitrary. 

On  this  Footing  did  the  Laws  fland  amongfl 
the  GothSy  and  fo  it  continued,  and  was  intro- 
duced by  the  Normans  in  England  j  fo  that  it 
was,  at  the  Common  Law,  at  the  Option  of 
the  Lord,  whether  he  would  give  Livery  or 
no  5  till  the  Statutes  of  Marlborcugh  (c.  25)  and 
I .  Weff?nmfter^ni2idiQ  a  Century  or  moi'e  after  the 
Introducing  of  Knights  Service,  gave  a  Remedy 
to  the  Heir,  in  all  Cafes  where  the  Lord  either 
exafted  extraordinary  or  exorbitant  Relief,  or 
where  he  refufed  to  make  any  Livery.  There-, 
fore,  as  the  Lawyers  thought  the  Feudal 
Law  too  hard  in  that  Refped,  when  no  Ob-. 
jeilion  lay  againft  an  Heir,  as  to  his  Capacity 
of  performing  the  Service,  why  (hould  not  our 
prefent  Legillators  remove  the  too  fubtil  Impe- 
diments which  hinder  an  Heir  from  fucceeding 
to.  his  Father ;  efpecially  where  no  fuch  per-- 
(oi^al  Service  and  Qualifications  are  re(^uired  ? 
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The  Law  cited  from  Canute  fhews  the  Cuftom 
of  forfeiting  Inheritances  to  have  been  very  an- 
cient in  thefe  Kingdoms :  Yet  we  muft  coniider, 
that  it  was  a  'Danijh  King,  who  made  the  Law ; 
a. King,  whofe  Claim  was  founded  on  Conqueft; 
and,  confequently,  the  more  apprehenfive  of 
Confpiracies,  and  more  fevere  in  punifhing  the 
Confpirators. 

Alfred  (who  firft,  in  all  Probability,  intro- 
duced it  here)  was  in  the  fame  Cafe ;  having 
jxift  recovered  the  Crown  from  the  Danijh 
Ufurpers  j  and  yet  not  freed  from  the  Fear  of  a 
fecond  Attack.     We  firft  find  it  in  his  Body 

of  Laws ^i  i)it(B  dojnini^  &c.  injidiaretur^ 

*uita  &  poJI'eJJtonibus  privetur,  Wilk.  Leg.  Ang. 
Sax.  p,  34.  /.  4. 

The  Author  himfelf,  on  this  Occafion,  proves, 
that  the  Law  of  Feuds,  confequently  of  For- 
feitures, was  fo  foreign  to  the  Englifr  Laws, 
that  even  a  Conqueror,  with  all  his  Forces  and 
Power,  when  he  had  trampled  all  other  Eng- 
lijh  Laws  under  Foot,  and,  in  their  Stead,  had 
introduced  arbitrary  ISforman  and  Gothic  Ordi- 
nances, yet  durft  not  eftablifli  thefe,  without 
the  Sandlion  of  a  Commune  Concilium^  whether 
added,  or  forged,  I  know  not :  And,  to  com- 
penfate  them  for  fo  great  an  Alteration,  and 
to  make  it  the  more  eafily  be  fwallowed,  he  is 
forced  to  give  up  Talliages,  *  to  reftrain  Ex- 

*  Talliages  indeed  could  not  reafonably  fubfift  at  the  fame 
tiraeas  Feuds, ;.  e.  Knights  Service :  As  appears.  Coke  Litt.  85. 
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ft(5lIons  and  Demands  of  Services  to  thofe  purely 
feudal,  and  to  enfranchife  feveral  who  were 
before  Villains :  Tho'  he  deftroy'd  what  always 
fliould  be  held  facred  in  States,  the  juft  Differ- 
ence of  Ranks  and  Degrees  of  Men. 

Now  we  come  to  conlider,  whether,  by  i  z 
Car.  II.  the  Reafon  for  Forfeitures  being  taken 
a  way,  the  Forfeiture  fhould  not  have  been  fo  like- 
wife.  And  here  the  Author,  in  fhewing  how  few 
Inconveniences  this  Law  of  Forfeiture  hath,"  It 
''  affedls,"  fays  he,  "  the  Intereft  of  the  Heir, 
^*  which  is  derived  from  that  of  the  Anceftor,and 
"  connected  with  it."  Tho' this  is  admitting  a 
Point  which  I  cannot  think  proved,  yet  this 
Argument  proves  a  great  deal  too  much  -,  for 
thereby  a  Law,  which  deprives  the  Traitor's 
Pofterity  of  Life,  may  be  defended ;  fop  that 
is  as  derivative  as  the  other,  and  would  not  be 

unprecedented. If  a  Tenant  break  through 

bis  Engagements,  yet  why  fhould  an  unoffend- 
ing Perfon,  to  whom  no  Obie(flion  can  be 
made,  be  deprived  of  that  Right  ofSucceflion  ? 
rhe  Forfeiture  of  the  Tenant,  in  Cafes  of  Trea- 
fon,  is  a  Condition  therefore  without  any  forced 
Conftru(flion  on  Words,  or  unreafonable  Fic- 
tion. He  may  be  regarded  as  dead  at  the  Time 
of  the  Commlffion  of  the  Offence,  and  not  pof- 
feffed  of  Land  at  any  time  after  it  j  fo  that  it 
may  regularly  defcend  to  the  Son,  and,  by  our 
Author's  favourite  Scheme  of  Occupancy,  take 
it  as  Primer  Occupant  -,  and,  by  the  natural 
Law,  exclude  the  Entry  of  the  King,  who  is 
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to 'be  regarded  as  a  Reverfioner,  or  rather  as  an 
Occupant. 

Tho'  Fealty  be  incident  to  Socage,  yet  this 
lad  Tenure  cannot  be  regarded  as  any  Part  of 
the  Feudal  Laws  j  for  as,  by  our  Author's  own 
Account,  thefe  were  only  introduced  by  the 
Conqueror ;  the  former  Tenure  fubfifled  long 
before  his  Time,  as  is  evident  both  from  the 
Etymology  of  the  Word,  and  the  Gavelkind 
Lands  3  all  which  were  free  Socage,  as  appears 
from  the  old  Proverb,  ^hc  Father  to  the  Bough y 
the  Son  to  the  Plough.  So  it  appears  from  my 
Lord  Coke^  who  lays,  That  every  Land  that 
was  not  Knight-Service  Land,  muft  be  So- 
cage. 

The  Land-Tax  is  no  more  to  be  regarded  as 
a  Remnant  of  Feudal  Service,  than  the  Win- 
dow-lights, or  any  other.  A  Proof  of  this  is 
the  AfTefTment  of  it  on  the  Salaries  of  thofe  very 
Officers,  the  Performance  of  whofe  Duties  was 
a  Service  eftablifhed  by  the  Feudal  Law.  The 
Land-Tax  is  fo  far  from  being  fuch  a  Remnant, 
that  it  may  more  juftly  be  looked  on,  not  as 
a  Commutation,  but  a  Price  paid  for  the  Ab- 
olition thereof,  and  all  its  Inconveniences. 

Our  Author  fays,  />.  58.  that  "  a  Man  who 
**  has  violated  the  facred  Relation  he  once  en- 
"  gaged  in,  for  the  public  Service  and  Benefit, 
*'  fhould  be  excluded  from  it."  Certainly  he 
ought  to  be  excluded  from  that,  and  every  other 
Benefit.  But,  fliall  a  helplefs  Infant,  not  Party, 
nor  privy  -,  or  a  Son,  who,  it  may  be,  advifed 
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him  not  to  embark  in  Ads  tending  to  fuch  a 
Violation,  or  even  afterwards  oppofed  him  in 
the  Perpetration  of  his  Crime ;  be  punifhed  in 
the  moft  cruel  Manner,  by  depriving  him  of 
that  Sublicence  which  every  one  hath  a  Right 
to  expeft  ?  For  this  is  a  Punifliment  not  barely 
involving  the  Innocent  with  the  Guilty,  but 
folely  extending  to  the  latter. 

Notwithftanding  the  Infinuation,  That  Trea- 
fons  are  fcarceft  where  the  Punifhments  are 
the  moft  rigorous ;  even  Switzerland  itfelf,  the 
Country  our  Author  cites,  hath  been  the  Ther 
atre  of  as  many  Treafons  and  Rebellions  as  any 
State  in  Europe  j  and  owes  its  Formation  into  a 
State  to  the  too  rigorous  Puniiliment  of  Trai- 
tors.    And  France^  tho'  full  as  fevere  in  her 
Puniftiments,  never  fubfifted  half  a  Century, 
without  feeing  fome  one  expire  for  that  Crime, 
I  have  before  (hewn,  that  the  Confifcatjons  in 
Utrecht,  a  Part  of  Hollahdy  are    redeemable. 
Fines  are  widely  different  from  Forfeitures,  as 
they  affe<ft  principally  the  Perfon  of  the  Cri^ 
minal,   and   cannot  poffibly  extend,    by  our 
Laws,  to  intailed  Eftates,   fo  as  to  hurt  the 
Iffue. 

1  have  no  Purpofe  to  examine  thofe  Parts  of 
the  Pamphlet,  which  contain  only  a  Recital 
of  the  Laws,  as  they  now  ftand.  I  wilj  only 
remark,  that  the  very  Title  of  the  Feuds,  cited 
by  our  Author,  p.  63.  informs  us,  that,  for 
iome   Feuds,  no  Fealty  was  owing :   Surely, 

therefore. 
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therefore,  there  could  be  no  Inconvenience  in 
abolifhing  it  on  Socage. 

A  Principle  of  all  Law,  except  ours,  I  ap- 
prehend, is  here  denied  ;  viz,  "  That  one 
'*  attainted  for  a  Crime  is  not  in  the  fame  Cafe 
*'  as  one  civilly  dead,  but  he  is  only  marked 
"  as  ad  Exemplum  &  Infamiam.*'  That  the 
Romans  were  not  fo  fond  of  thefe  criminal 
Stigma's,  appears  from  the  Cafe  of  Manlius 
Capitolinus^  whofe  Crime  to  obliterate,  and 
render  him  more  civilly  dead,  even  in  Memory, 
they  made  a  Law,  That  none  of  his  Family,  a 
very  illuftrious  one,  fliould  bear  his  Frcemmen, 
By  the  Maxima  Capitis  Minutio^  a  Title  in  the 
Civil  Law,  which  our  Author  compares  to  our 
Attainder,  they  loft  all  manner  of  Rights,  and 
became  Slaves,  and  were  not  regarded  any 
longer  as  Perfons,  but  Chattels.  Hein.  de 
Antiq.  P3.  If,  therefore,  this  was  the  Cafe 
in  their  Attainder,  why  fhould  it  not  be  in 
ours  ? 

As  for  its  being  more  beneficial  for  the  next 
Heir,  that  the  Land  defcended  immediately  to 
the  King,  then  to  the  Collateral ;  that  is  intirely 
out  of  the  Queftion:  For,  if  there  be  a  Hardship 
or  Injuftice  in  depriving  him  of  his  Patrimony, 
the  giving  it  to  Jf,  5,  or  C,  can  be  no  Alter- 
ation. 

The  Lofs  of  Dower  is  the  fame  Cafe  as  the 
Forfeiture  of  Lands;  and,  as  the  Arguments 
that  may  be  urged  as  well  againft  one  as  the 
other,  are  the  fame,  it  would  be  needlefs  for 
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me  to  repeat  them.  I  would  only  mention 
this,  That  the  Cafe  of  the  Wife  is  rather 
fironger,  as  no  A<ft  of  her  Husband  can  deprive 
her  of  her  Right. 

In/*.  70.  our  Author  allows  the  Reafonable- 
nefs  of  the  Repeal,  in  a   Manner  he  is  not 
aware  of:  He  fays,  **  The  Crown  has  the  For- 
"  fe'ture  entrufted  with  it,  only  in  order  to 
**  reftore  it  to  the  Heir,  as  fuch  Reftitution  may 
**  appear  right  from  Circumftances."     If  the 
Law  hath  fuch  a  Regard  to  the  Pofterity,  and  if 
the  Intent  of  it  is  thereby  provided  for  in  a 
fufficient  Manner,  ought  not  every  Means,  and 
every  Manner,  that  is  mofl:  fafe,  be  added  to 
the  Law  ?  And  would  it  not  be  much  better, 
to   let   the  Land  defcend  and  go  to  the  true 
Owner,  where  Circumftances  do   not  fhew  it 
to  be  evidently  wrong  ?  And  are  not  thefe  ag- 
gravating Circumftances  more  eafily  to  be  feen  ? 
Ought  they  not  to  be  more  reftrained  than  the 
others  are,  or  can  poftibly  be  ?  This  being  the 
Cafe,  ought  it  not  to  be  put  out  ot  the  Power  of 
a  greedy  Courtier  to  conceal  any  alleviating,  or 
to  hunt  out,  magnify,  and  create,  aggravating 
Circumftances,  againft  the  Iflue  ;  that  he  thereby 
may  be  cloathed  with  the  Veftments  of  the 
naked,  eat  the  Bread  of  the  hungry,  and  lie  on 
the  downy  Pillows  of  the  miferable  Heir;  who 
rejoices   to  meet  with  a  little  Straw,  a  few 
Rags,  and  fome  Offals  ? 

•     This  certainly  will  never  be  the  Cafe,  while 

any  of  thofe,  we  now  fee  near  the  Crown, 

5  poiTefs 


C  48  ] 

poilefs  it:  But  it  may  hereafter  be  the  Cafe; 
and  it  is  the  Wifdom  of  Legiflators  not  to  judge 
by  the  Prefent  only,  but  by  the  Paft,  and  to  pro- 
vide for  future;  Events.  Was  I  fure,  that  none 
but  fuch  Princes  whofe  Names  we  fee  in  the 
Roll  of  the  prefent  King's  Defcendants,  were 
to  fill  the  Throne,  there  is  fcarce  any  Adl  of 
Parliament,  reftridlive  of  the  Prerogative,  but  I 
would  confent  to  repeal.  But,  as  Ants  prepare 
Provifions  in  Summer  to  con  fume  in  Winter, 
ib  (hould  a  good  Legiflative  Power  make  ufc 
of  the  Temper  of  a  jufl  Prince!  to  make  Laws 
to  curb  the  Wantonnefs  of  a  Tyrant ;  and, 
under  a  T^rajan^  or  a  George^  make  Bridles  for 
a  fecond  DomitiaUy  or  a  yames. 

We  now  come  to  the  Confideration  of  the 
Laws  of  England  with  refped;  to  Forfeitures ; 
and,  as  our  Author  endeavours  to  ihew  the 
Reafonablenefs  of  every  one,  let  us  follow  him 
regularly. 

Firft,  He  mentions  perfonal  Things :  The 
Argument  in  Support  of  the  Forfeiture  of  thefe 
is.  That  they  are  in  his  own  Power,  and  de- 
fcendible  to  his  Executors,  not  to  his  Heirs. 
Admitting  the  Defcendibility  of  them,  it  muft 
be  allowed  to  be  to  Heirs ;  for  a  Man  cannot 
make  a  Will  after  his  Attainder;  that  being 
merely  a  civil  Right :  And  if  he  could  have  an 
Adminiftrator,  muft  not  the  Adminiflration  be 
granted  to  the  next  of  kin  ?  Neither  is  there 
more  Reafon  to  fupport  the  Forfeiture  of  thefe 
perfonal  Things  than  real  ones.  How  many  are, 
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are  there,  who  poflefs  very  good  perfonal  For- 
tunes, and  yet  are  not  feii'ed  of  an  Acre  of 
real  Eftate  ?  Be  fides,  many  real  Eflates  now 
pafs  as  Chattels,  being  deiiiifed  under  a  Term 
of  JOG,  &c.  Years. 

The  Forfeiture  of  Lands,  and  Rights  of 
Entry  on  a  DilTeifor,  and  Conditions,  belong 
to  the  King,  by  28  H,  VIII.  and  33  H.  VIII. 
on  all  manner  of  Attainders. 

As  great  Part  of  thefe  Sheets  have  nothing 
elfe  for  their  Subjed:,  than  the  endeavouring  to 
fhew  the  too  great  Severity  of  this  Law,  I 
fhall  not  repeat  any  of  thofe  Arguments  here  ; 
but  fa^^,  that  the  Statute,  which  fo  exprefly 
excludes  all  the  Heirs,  and  our  Laws,  which 
fhew  them  fo  little  Favour,  have  fome  Con- 
ne<5lion  with  the  Maxim,  fo  often  reproached 
to  the  Civilians,  by  our  Lawyers,  "  Better  let 
**  an  Innocent  fuffer,  than  a  Guilty  efcape." 

The  Difference  of  the  Corruption  of  Blood, 
between  Fee-Simples  and  Fee- Tails,  feems  to 
be  a  very  nice  one :  For  why  may  not  an  Heir 
be  faid  to  claim  per  Fonnedoriy  though  no  fuch 
Writ  lieth  in  the  one  Cafe  as  the  other  ?  Why 
fhould  not,  why  may  not,  the  Father,  in  both 
Cafes,  be  paffed  over  as  dead  ?  To  be  fure  the 
Reafon  is  equally  the  fame  ;  and  that  more 
clearly  appears,  as  he  muft  certainly  be  named 
in  a  Formedo?i  in  Defcender,  if  ever  any 
Right  defcended  to  him  ;  for  the  Demandant 
muft  always  make  himfelf  Heir  to  him  lafl 
feifed,   8  Co.  88.     And   how  a  Gr^ndfon  can 
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be  made  Heir  to  the  Grandfather,  without 
naming  the  Father,  who  is  the  mediate  Ance- 
ftor,  in  one  Cafe,  and  not  in  another,  is  fome- 
thing  odd.  And  in  the  Cafe  in  i  Vent,  413. 
which  is  alfo  reported  i  Lev.  55>.  it  is  laid. 
That,  in  a  Mort-Anceftor,  Brothers  may  make 
themfelves  Heii's  to  each  other,  without  naming 
the  Father,  as  fhall  the  Son  to  the  Grandfather,  if 
the  mediate  Anceftor  died  In  the  Lifeof  the  latter. 
Vent,  4. 1 5".  Fiiz»  N.  B.  49 1 .  Svo  Ed.  1 700.  Con- 
fequentlyhere  is  no  Derivation  of  Eftate  through 
the  attainted  Perfon,  any  more  in  the  Cafe  of 
a  Fee  than  of  a  Tail.  And  the  very  Reafon 
for  the  above  Forfeiture  of  the  Fee,  given  by 
our  Author,  p.  6  f.  ceafes ;  "  the  naming  the 
*'  Father  in  conveying  the  Defcent:"  And  he 
is  as  much  Heir  to  the  Grandfather,  in  cafe 
of  Fee,  as  he  is  Heir  of  his  Body,  in  cafe  of  a 
Tail.  The  being  Heir  v/ould  be  traverfable  as 
much  in  one  Cafe  as  the  other ;  and,  on  an 
IiTue  joined,  on  the  Title,  muft  certainly,  in 
both  Cafes,  be  proved,  or  admitted.  What 
Anfvvercan  be  made  to  this,  I  know  notj  or 
what  Reafon  given,  why  the  fame  Indulgence 
fhould  not  be  ihewn  to  Fees  abfolute,  as  to 
conditional,  I  own  I  have  not  Reafon  enough 
to  difcover.  That  the  Law  is  otherwife  we  all 
know  and  allow  5  but  wliy  it  fliould,  or  (hould 
not  be  altered,  is  the  Quedion. 

The  Reafon  our  Author  gives,;>.  yj.  is.  That 
**  the  Forfeiture  of  Eftates  Tail  came  in  by 
"  Statute,  which  do  not  extend  to  the  bring- 

*'  ing 


*'  ing  confequentlal  Difahilities  on  the  Heir." 
By  this  he  admits,  Firjl,  Tliat  thefe  Statutes 
are  merely  penal,  and  not  at  all  tending  to  the 
Suppreffion  of  Frauds  and  Crimes ;  for,  if  they 
were  of  the  latter  Specie,  they  would  certainly 
bear  a  literal  Conftrudtion,  and  diiable  a  Man, 
in  cafe  both  of  Tail  and  Fee.  Seco72dl\\  He 
forgets  the  Principle  he  himfelf  hath  before 
laid  down,  ^d  Croitatem  ami/it^  Hceredem  ha- 
bere non  poteji  ;  and  calls  him  an  Heir,  whom 
he  hath  declared  incapable  of  being  one.  "  The 
"  Reafon  that  Fees  are  forfeited  is  widely  dif- 
*'  ferent,  becaufe  foeftabliflied  by  Cuftom,  and 

"  Common  Law." We  will  admit  the  Law 

o^ Alfred  to  be  under  the  Title  of  Cuftoms  now; 
but  that  Law  plainly  fhews  this  Forfeiture  to 
be  originally  unknown  to  the  Englijh  Con- 
ftitution. 

The  Law,  as  to  Aliens,  hath  been  altered, 
for  very  good  Reafons,  indeed  the  fame  Reafons 
for  which  the  the  pre  fen  t  ought  to  be,  that, 
ceJfanteRatione^  ceffat  <S?  EffeBus  ;  and,  when 
there  is  no  longer  any  Fear  of  introducing  Aliens 
to  Inheritance  of  Lands  of  thefe  Kingdoms, 
they  are  at  free  Liberty  to  ufe  the  natural  Right 
of  tranfmitting  their  Inheritance  to  their  Child- 
ren. As  the  Laws  relating  to  Aliens  may  give 
fome  Light  into  the  prefent  Queflion,  I  fhall 
beg  Leave  to  offer  fome  Conjedtures  on  the 
Reafonablenefs  of  our  Laws,  in  relation  to 
them. 

H  2  The 
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The  People  of  England  had  often  felt  the 
great  Inconveniences  arifing  from  the  Propa- 
gating of  Aliens  in  thefe  Kingdoms ;  and,  by 
allotting  Lands,  by  way  of  Recorapence  to  their 
Succourers,  or  as  a  Price  for  Peace,  had,  in 
elfed:,  put  it  in  the  Hands  of  thefe  Servants  and 
Pirates  twice  to  put  the  Yoke  of  Slavery  on 
their  Necks ;  and  a  Third  time,  in  great  mea- 
fure,  contributed  to  it.  They  wifely,  therefore, 
prohibited  their  Acquilition  of  any  Lands ; 
which,  at  that  titre,  was  naturally  attended 
with  an  immenfe  Acquifition  of  Power  j  but, 
at  the  fmee  time,  to  alien  Friends  left  all  Pri- 
vileges relating  to  their  Perfons,  and  perfonal 
EfFedts,  as  fully  as  they  themfelves    enjoyed 

them Calvin s  CafejS''. even  as  to  Houfes 

for  their  Habitation.  But,  as  the  Ligeance 
they  owed  was  only  temporary,  and  much 
bialfed  by  a  more  ablolute  one,  left  this  fhould 
weigh  with  them  to  dilTolve  the  other,  our 
Forefathers  prudently  made  them  incapable  of 
tranfmitting  Houfes  by  Defcent,  on  a  Prefum- 
ption,  that  their  Heirs  would  be  equally  Aliens. 
From  the  Making  of  this  Statute  it  appears, 
that  the  Right  of  Inheritance  is  natural :  For, 
had  it  been  only  municipal,  there  would  have 
been  no  Occafion  to  have  made  any  Conftitu- 
tion  of  that  kind  j  Aliens  being,  ipJhfaSio^  de- 
barred of  fuch  particular  Rights.  But  per- 
haps it  may  be  faid,  that  we  have  no  Remains 
of  the  original  Ad  that  debarred  them  j  there- 
fore we  may  fuppofe  the  Difability  rofe  at  Com- 
mon 
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moil  Law.  That  this  was  not  the  Cafe,  appears 
from  the  Rife  of  many  Families  now  in  Eng- 
land', and  even  fo  low  down  as  Simon  de  Mont- 
ford.  Earl  of  Leicejler,  a  Frenchman,  who 
lived  under  Henry  IIL 

The  Ad:  17  Ed.  II.  Co,  12.  feems  to  have 
been  the  iirfl  Law  relating  to  this  Subjed: :  The 
Words  are  thefe,  "  And  this  alfo  is  to  be  un- 
**  derflood  where  any  Inheritance  defcendeth 
*'  ilnto  any  that  is  born  beyond  the  Sea."  The 
other  Part  of  the  Statute  fpeaking  of  Norman 
Efcheats,  we  find  by  this,  that  it  was  far  from 
being  the  Common  Law  of  the  Kingdom  :  And 
tho'  Henry  II.  expelled  the  Aliens  out  of  thefc 
Realms,  that  Expulfion  went   chiefly  againfl 

the  yews^  and  other  Infidels. To  fet  this 

Matter  ftill  in  a  Wronger  Light,  the  5th  Law 
of  Ca?2Ute  deprives  them  of  their  Poflelfions,  as 
a  Punifliment  for  a  particular  Crime  ;  Si  alie^ 
nigencjs  coitus  fuos  devigere  nolint,  a  regione 
cum  pojjejjionibus  ^  peccatis  fiiis  cxterminentnr. 
Wilk.  Leg.  Ang.  Sax.  And  many  States  have 
found  the  Laws  againft  Aliens  themfelves  fo 
detrimental  to  the  Public,  that  they  have  in- 
tirely  abolifhed  them  3  following  the  Example 
of  the  Emperor  Frederic,  who  gave  the  Right 
of  Succeffion  and  Inheritance  indifcriminately 
to  them  all.  Authentic.  Omnes  Peregrini. 
Cod.  de  Sue.  Bon. 

The  Rigour  of  this  Law  was  not  feen  in  its 
true  Light,  or,  at  leaft,  was  not  remedied,  till, 
by  JO  and  11  W.  C.6.  it  was  retrained  in  fuch 
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a  Manner,  that  the  Remedy  was  preferved, 
and  the  Grievance  aboliflied.  Why  fhould 
not  the  fame  be  done  as  to  Children  of  At- 
taints ?  For  it  is  not,  in  ReaHty,  in  Favour  of 
Aliens  that  this  Ad  is  made,  but  in  Favour  of 
natural-born  Subjedls :  And  the  giving  this  Abi- 
lity to  the  Children  of  the  Atrainted  would 
not  be  an  Admitting  of  thofe  to  a  legal  Right, 
who,  tho'  bound  to  the  Community  "  by 
**  Nature,  moral  Duty,  and  Experience,  have 
**  difclaimed  the  Law,  and  are  difclaimed  by 
*'  it;  and,  by  their  own  voluntary  Ad:,  have 
**  fhewn  themfelves  Aliens  in  Affedtion ;"  but 
only  a  Proteding  the  IfTues  and  Heirs  of  thefe 
Men  ;  who  flill  have  preferved  thofe  Ties  in- 
violable, and  whofe  Actions  have  in  no  way 
declared  them  Aliens  in  Affedtion  or  Deed. 
But  our  Author  too  often  looks  on  the  Right 
of  Defcent  as  a  Right  beneficial  to  the  Attainted; 
when,  in  Reality,  he  hath  nought  to  do  with 
it ;  and  has  no  longer  Occafion  for  his  Eftate, 
when  the  Forfeiture  takes  Eifed;:  And  the 
Means  of  impeding  Defcents  were  firfb  invented 
for  his  Benefit.  I  think  I  proved  before,  that 
the  Power  of  Alienation  gives  no  Weight  to  the 
Cafe  of  a  Forfeiture. 

I  gave  up  to  the  Author  both  Honours  and 
Dignities;  which,  being  Creatures  of  the  State, 
and  not  neceflary  to  the  Support  of  Man,  may 
be  juflly  taken  away. 

Lofs  of  Dower To  this  alfo  I  fpoke  be- 
fore :  This  only  fhall  be  added.  That,  as  moil 
1  Wives 
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Wives  bring  Portions,  that  Portion  may,  not 
improperly,  be  regarded  as  Purchafe-Money  ; 
efpecially  in  Eitglaiid^  where  the  plein  Property 
goes  to  the  Husband.  Even  abroad,  where  they 
have  only  the  Adminiflration,  and  the  Profits, 
the  Executors  return  to  the  Wife  the  Ufe  of 
half  as  much  more. 

Thefe  Severities  are  fo  far  from  bearing  a 
Proportion  to  the  Greatnefs  of  the  Crime  of 
Treafon,  that  they  would  readily  be  allowed 
to  be  much  inferior  to  it :  But,  when  we  con- 
fider,  that  the  Ad  of  a  Man  ftripped  of  ail 
Compaffion  and  Family-Tendernefs  fhall  ruin 
and  deprive  of  Bread  his  Wife,  his  Children, 
and  all  his  Kindred,  who  might  one  Day  be- 
come as  ufeful  and  dear,  as  the  Father  is  de- 
trimental and  obnoxious  to  Society,  muft  not 
we  fay,  that  fuch  Laws  are  as  fevere  as  thofe 
of  Draco,  and  not  fuch  as  free-born  E?igUfi- 
men  fhould  live  under  ? 

The  Prelates  made  no  Difficulty  in  the  Code 
of  calling  Herefy  Treafon  againfl  God,  and  con- 
fifcating  the  Eftates  of  fuch  fpiritual  Traitors 
to  the  Ufe  of  the  Church  :  Yet  even  tkey  gave 
to  an  orthodox  and  an  innocent  Child  the  Sue- 
ceffion  of  an  heretical  and  apoftate  Father.  Cod^ 
de  Heretic.  6?Manich. 

Our  Author,  p.  8i.  mentions  the  y//;  Pc/?- 
liminii  of  the  Romans  3  but  he  forgets,  that  that 
Law  was  introduced  in  Favour  of  thofe,  who 
had  undergone  the  higheft  Attainder,  and  bv 
means  of  which   Invention  they    were  made 
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capable  to  bar  their  natural  IfTues,  by  making 
a  Will  under  the  Fi(flions  mentioned  therein  ; 
which  Right,  fays  he,  was  introduced  in  Fa- 
vour of  thofe  who  fought  gallantly  in  Defence 
of  their  Society. 

What  Objedion  can  he  have,  not  to  permit 
the  7  An,  c.  21.  to  take  Effect,  as  introduced 
in  Favour  of  Perfons  equally  meritorious  ?  For 
our  Law  regards  every  one  as  innocent,  till  con- 
victed ;  and  every  State  fliould  bear  an  equal 
Affedion  to  each  of  its  Members. 

V/e  now  come  to  jAn.  c.  21,  Previous  to  the 
Objection  he  makes  to  it,  let  us  conlider  the  ma- 
king that  Statute,  and  we  fliall  find,  that  there  was 
a  very  good  Reafon  for  fufpending  the  Effeds 
thereof,  till  after  the  Pretender's  Death  ;  in- 
deed the  fame  Reafons  as  firft  gave  Birth  to 
the  further  Sufpenfion ;  an  Invaiion  threatened 
by  France  at  that  Time,  in  Favour  of  the 
Pretender  himfelf,  latterly  to  fupport  the 
Vagabond  his  Son ;  and  thefe  Sufpeniions  were 
only  made,  as  a  more  exprefs  Teitimony  of  the 
Horror  the  Parliament  felt  at  all  fuch  Attempts. 

The  firft  Remark  our  Author  makes  on  that  A(5t 
is,  That  the  Anceftor,  by  committing  Treafon, 
will  make  a  Settlement  j  and  fo,  by  his  Iniquity, 

convey  a  Benefit  to  the  Heir. That  a  Man 

will  chufe  to  commit  Treafon  purely  to  fettle 
his  Eftate,  when  the  Law  hath  found  out  fo 
many  more  certain  and  eafy  Ways,  I  believe  will 
fcarce  happen  :  Nor  can  it  be  any  Objedtion  to 
a  Law,  that  the  innocent  Perfon  fhould  profit 

by 
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by  the  A6t  of  the  Guilty;  nothing  is  more 
frequent.  If  a  Tenant  for  Life  commits  Wafte, 
doth  not  he  in  Remainder  reap  the  Advantage  ? 
Befides,  as  long  as  the  Anceftor  hves,  the  Heir 
will  be  in  the  fame  Plight  as  before  ;  and  it  is 
the  Natural  Death  muft  complete  the  Right  he 
hath  begun  by  the  Civil  one. 

2.  He  accufes  it  of  Infufficiency,  as  the  For- 
feiture of  Perfonal  Eftates  ilill  remains  on  the 
fame  Foot,— Whether  it  be  foor  no,  or  whether 
the  Words  "  fhall  not  extend  to  the  Dishe- 
"  RITING  of  any  Heir,"  extend  not  to 
a  Difherifon  of  a  Perfonal  as  well  as  Real 
Eftate,  and  the  Word  "  Heir"  comprehend 
an  Executor,  or  rather  an  Adminiftrator,  or 
other  Reprefentative  of  the  Deceafed,  I  fliall 
not  now  inquire  ;  but  content  myfelf  with  this 
Anfwer,  That  an  A61,  which  provides  for  Part, 
ought  not  to  be  made  null,  but  amended,  when 
it  provides  not  for  All. 

The  Third  Objedicn  may  receive  the  fame 
Anfwer,  without  looking  on  the  Argument  as 
loft,  and  there  will  ftill  remain  a  fufficient 
Sandiion  and  Penalty  in  our  Laws :  And  the 
Author,  whoever  he  be,  cannot  wifh  more 
heartily  than  I  do,  for  the  Continuance  and 
Profperity  of  the  prefent  Royal  Family,  or  be 
a  more  earneft  Implorer  of  the  divine  Venge- 
ance on  all  their  Enemies. 

Tho'  our  Laws,  as  to  Tendernefs  in  point 
of  Forfeitures,  are  not  to  be  commended,  and 
if  the  7  A?i,  c.  2  1.  hath  not  fufficiently  re- 
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pealed  thefe  Forfeitures,  our  Author,  p.  88* 
hatli  ihewn  us  the  Laws  themfelves  are  far 
from  effeduai ;  And  he  hath  there  taught  every 
Traitor  a  Way  to  fecure  himfeif.  If  therefore 
oiu  Laws  in  this  Point  aie  fo  defecftive,  that  a 
Man  may,  by  many  Conveyances,  evade  them, 
would  it  not  have  a  better  Effed:  on  the  Minds 
ot  ail  Men  to  repeal  them  wholly,  as  to  the 
innocent  and  harmlefs  Iflues  j  and,  by  an  A(?t 
of  Generofity  and  Law,  exempt  him  from  any 
Obligation  to  the  Circumfpedion  and  Provifion 
of  his  deceafed  Father  ? 

The  Exadnefs  of  Juflice  in  England  towards 
Offenders  of  this  kind  is  the  mofl  extenfive 
and  mildeft  throughout  all  Europe :  Let  then 
the  Repeal  of  thefe  fevere  Laws  of  Forfeitures 
Ihew,  that,  how  fevere  foever  the  Laws  are 
againfl  the  Guilty,  they  affed:  not  in  the  lead 
the  Liuocent. 

The  Cafe  of  Pardoning  is  not  at  all  material 
to  the  Quel^ion  now  under  Debate  -,  but  an 
Argument  of /j.  94.  mufl  be  taken  notice  of. 
Says  he,  "  Hence  his  Pollerity  are  held  obliged 
*'  to  a  difcretionary  Lenity,  for  the  Enjoy- 
"  ment  of  Inheritance  j  which,  defcending  in 
*'  the  ordinary  Courfe  of  Juflice,  might  have 
*'  provoked  dangerous  Emotions  of  Family- 
**  Pride,  or  partial  Regard  to  their  Anceftors  ; 
'*  and  have  furniflied  Gratifications  of  Rage,  or 
*'  Inflruments  of  Revenge,  inftead  of  compofing 
*'  of  Peace,  or  railing  the  Sentiments  of  Gra- 
'  *  titude  J  a  Gratitude  heightened  by  Reflections 
-^  "  that 


[  59] 

"  that  thofe  Inheritances  had  been  ju Illy  for- 
''  feited  to  the  Laws  of  their  Country." 

To  puni  ii  a  Man,  becaufe  he  poilibly  may 
commit  a  Crime,  is  very  hard  ;  but  yet,  if  the 
Law  of  Forfeitures  be  founded  on  this  Argu- 
ment, the  Reafon  is  neirher  more  nor  lefs. 
V/ill  not  the  depriving  his  Anceflor  of  Life 
fh'ike  a  fufficient  Terror  into  him  to  keep  him 
from  committing  fuch  Crimes  afc  the  other  fuf- 
fered  for?  Or  will  not  this  Reditu tion  be  a 
Means  of  eainincr  Creatures  to  the  Crown,  al- 
ways  ready  to  pay  the  Purchafe  of  their  Eftates, 
by  a  worfe  Treafon  than  the  firft,  the  giving 
up  the  Right  and  Liberties  of  their  Countiy- 
men  ?  And  I  cannot  find  out  its  being  of  any 
Moment  to  the  Hopes  of  Families,  to  fee  this 
Pov/er lodged  in  the  Crown;  notwiihflanding 
the  Example  quoted  from  the  Hi  (lory  of  Por- 
tugal;  nor  from  a  much  more  n;iining  one^  the 
Behaviour  of  His  late  Majefty  to  many  of  the 
Rebels  in  the  Year  1715.---  Inflances  of  Le- 
nity and  Moderation  on  this  Head  are  very 
rare  j  and,  if  we  are  to  be  governed  by  uniform 
Experience,  not  a  few  fcattefd  Examples  of 
Rellitutions,  we  (hall  fee  the  main  IJfe  of  this 
Power,  within  thefe  Kingdoms,  hath  been  to 
flretch  it  to  its  utmoft,  to  gratify  fome  Court- 
Minions  :  Nay,  often,  when  the  Eftate  was 
not  clearly  forfeited,  Acls  have  been  made,  by 
too  undue  an  Lifiuence,  to  confirm  them.  A 
glaring  Inllance  we  have  of  this,  in  Erigiehc^ '.  s 
Cafe,  8   Co,  where  the  Court  fearing  an  i.;- 
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Chequer- Judgment  fliould  be  rcverfcd,  the 
Queen,  pending  the  Writ  of  Error,  got  an  A(^ 
of  Parliament  to  confirm  it :  An  A(flion  which, 
if  more  generally  known,  would  not  a  little 
diminifh  the  Veneration  her  Character  is  now 
held  in. 

Our  Author  demands,  **  As  the  Law  now 
"  ftands,  what  public  Danger  can  arife  from 
*'  private  Defpair  ?"  I  freely  anfwer,  None, 
Bat  would  it  not  feem  more  equitable  and  ad- 
vifable,  if  the  Way  is  as  fafe,  for  the  Public  to 
avoid  thofe  Occafions  of  Defpair  ?  And  is  it 
not  in  the  Government,  to  fupprefs  all  Evils 
that  may  arife  from  a  Mifufe  of  this  Power  by 
the  Iffues,  as  well  as  thofe  from  Defpair  ? — 
The  only  Difference  that  would  enfue,  is,  that 
the  Sufferers  v/onld  become  more  inexcufable, 
and  deprive  themfeives  of  that  Pity  the  Vulgar 
are  too  apt  to  fliew  to  the  Guilty. 

Our  Author  excufes  himfelf  for  pafling  over 
the  Examples  of  an  ill  Ufa  of  this  Power.  Tho', 
he  fays,  there  are  but  few ;  yet,  fince  with 
him  I  am  convinced,  that  no  one  can  call  the 
Recital  of  them  invidious  in  this  Reign,  I  will 
put  him  in  mind  of  fome  few  of  the  moffc  fla- 
gitious Abufes  of  that  Power,  fince  the  Union 
of  the  Crowns. 

James  the  Firfl  opened  his  Reign  with  the 
Attainders  of  Sir  Walter  Raleigh  and  Lord 
Cobham ;  and,  after  the  latter  had  been  bafely 
led  into  an  Accufation  of  the  former,  he  was 
let  die  literally  for  want  of  Maintenance  j  being 
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deprived  of  a  noble  Eftate  both  Real  and  Per- 
fonal. 

The  pious  Martyr^  as  none  fuffer'd  for  Trea- 
fon  under  that  Reign,  could  neither  fliew  his 
Lenity  nor  Rigour  on  this  Occafion  :  Tho'  the 
violent  Fines,  impoled  on  all  Delinquents,  fuf- 
iiciently  teftify  his  Diipofition. 

The  lafi:  Years  of  Charles  the  Second  were 
employed  in  perpetual  Executions ;  and  not  one 
of  the  Perions  reftored  to  their  Eftates,  whether 
executed  on  a  true  or  a  lliam  Accufition  j  but 
all  of  them  waffed  in  Grants  to  Pathics,  Pimps, 
and  Whores ;  amongft  whofe  Children,  no 
Doubt,  we  fliould  now  have  i^^w  divided  the 
noble  Bedford  Eftate,  had  Lord  Riijjell  been  in 
Pofieffion  of  it :  For  his  Children  were  not 
reftored  till  near  the  Revolution  3  as  appears 
from  Bur7iet. 

Our  "James  the  Second,  fond  ashe  was  of  the 
fhedding  of  Blood,  was  ftill  fonder  of  thisPre- 
rogalive  to  feize  the  Bread  of  the  Fatherlefs  and 
Widow.  And,  tho' prevailed  on,  for  his  own  mean 
Ends,  to  pardon  Lord  Grf)',and  make  him  aVv'it- 
nefSjVet  theEftate  oftheDelinquentwasthe  Ran- 
fom  of  his  Life.  Nay,  hisTools  aped  him  fo  much 
inevcry  thing,  that  they  made  theTraverfe  Jury 
find  a  Debt  of  400  /.  owing  by  Goodemngh  10 
Mr.  CornifJ:,  when  they  barbaroufly  murdered 
that  worthy  Gentleman  by  Forms  of  Law. 

I  much  fear  the  rigorous  Forfeitures  in  Ire^ 
land  have  only  ferved  to  flrengthen  the  Hands 
pf  Fratice,  by  furnifhing  them  with  a  braver 

and 
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and  wifer  Set  of  Officers  than  their  own  Cli- 
mate can  produce. 

In  p.  95>.  our  Author  cites  the  Opinion  of  Lord 
Coke  J  and  Lord  Hales,  both  great  Lawyers ;  the 
former^  the  Life  of  the  Law  j  but  he  was  too 
much  bigotted  to  it  to  difapprove  any  Part  of  it. 
Let  me,  in  my  Turn,  cite  another  very  able  Pro- 
feffor  *  of  Natural  and  Civil  Law,  who  is  now 
living,  and  enjoys  one  of  the  higheft  Pofts  in 
the  Magiftracy  of  Geneva -,  whom  all  who 
know  him  equally  commend  both  for  his  Parts, 
Learning,  and  Judgment.  In  a  Commentary 
on  the  Title  De  Publicis  yudiciisy  §  Lex  Ma- 
jeftatis,  §  26.  fum.  20.  fpeaking  of  thele  Pu- 
ni(hments,  fays,  ^ce  omnia  contra  ordinariam 
juris  rationem  conjiituta  (vid.  f.  dig.  de  pcen.) 
ad  nepotes  producenda  nonjunt. 

Treafon  againft  our  Country  is  Treafon 
againft  our  King,  and  Treafon  againft  our  King 
is  Treafon  againft  our  Country,  and  both 
are  afcertained  by  divers  Statutes  :  There- 
fore I  frankly  give  up  the  Objection  he  ima- 
gines may  be  made,  p.  100.  And  I  aflure 
the  Authcr  I  fnall  not  take  much  Pains  to  de- 
fend the  Man  of  Straw  he  fets  up,  p.  118.  Not 
but  that  there  is  fome  Weight  to  be  laid  on  it, 
as  fo  many  other  Reafons  concur ;  but  if  that 
was  the  fole  one  that  could  be  alleged,  I  would 
be  the  firft  Man  to  proteft  againft  the  Repeal 
of  any  of  thefe  Laws. 

•  Monf.  BurUmanu:,  Counfdlor  of  State  at  Geneva. 


[63] 

P.  121.  He  repeats  his  Argument,  that  this 
is  the  ftrongeft  Terror  to  fecure  Govern- 
ment againft  its  guilty  Enemies  -,  therefore 
ought  not  to  be  negleded.  No,  let  me  fay  : 
This  is  not  the  Terror  that  we  ought  mofl  to 
rely  on  :  This  is  a  Terror  that  can  only  affect 
the  innocent  Children;  and  they  only  can  feel 
it.  A  more  unjufl:  Terror,  as  they  cannot  pre- 
vent its  Effedts.  With  how  much  Difficulty 
did  Lord  Lor?i,  by  his  dutiful  Behaviour,  re- 
cover his  Father's  Forfeitures'— And  is  not  there 
a  noble  Lord  this  Day  living,  vvhofe  Sword  is 
employed  for  the  Service  of  the  Government, 
that  is  deprived  of  half  his  Patrimony,  becaufe 
his  Uncle  engaged  himfelf  in  the  Rebellion  in 

1715  ? No,  the  greateft  Terror,  the  jufleft, 

and  the  mofl:  effectual,  would  be  the  putting 
to  Death  the  Criminals  themfelves.  More  are 
affed:ed  by  the  trift  Solemnity  of  an  Execution ^ 
than  at  the  Thoughts  and  Refle(5lions  of  the 
Miferies  the  Family  is  attended  with.  King 
Charles  the  Firfl,  whofc  Behaviour  at  his  Death 
Ihew'd  greatly  the  Philofopher,  Father,  and 
Chriftian,  went  off  the  Stage  of  Life  with  ar^ 
unfeeming  Concern  at  the  Fate  of  his  Children. 
And  tho'  fome  Lords  ufe  this  Argument  to- 
implore  for  and  obtain  Mercy  ;  could  their 
Hearts  be  fe.^rched  into  at  that  Moment,  I  atn 
confident  the  prevailing  Pallion  then  is  Love 

of  themfelves. The  fparing  a  noble  Earl  ori 

this   Account   hath  been  lately  extolled  as  the 
higheft  A<^  of  Mercy, — What  Occafion  would 

the 
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the  Ghildreii  of  that  Earl  have  had  for  their 
Father's  Life,  had  his  Death  not  afFed:ed  their 
daily  Subfirtence  ?  And  would  the  granting  that 
Life  to  all  Criminals  be  of  any  Ufe,  when  once 
this  Act  is  repealed  ?  Let  me  here  add  one 
main  Reafon  for  fo  doing,  That  '*  let  a  Man 
*'  rely  on  the  Steadinefs  of  his  Prudence,  let  his 
"  Heart  be  never  fo  pure  and  clear,"  yet  that 
will  not  be  a  Protection  for  his  Innocence, 
Vv^hile  it  remains  daily  in  the  Power  of  a  capri- 
cious Father  or  Anceftor  to  deprive  him  of  all 
the  Fruit  and  Benefit  he  might  reafonably  ex- 
pert from  f.ich  good  Condu(5t. 

Let  not  therefore  our  Terrors  be  negledted  : 
Let  them  be  put  in  due  Execution  :  But  let  us 
aboliih  thofe  Severities,  which,  in  Reality,  arc 
no  Punifliments,  no  Terrors,  but  only  Injuries. 
A  Man  is  mofi:  affected  by  what  he  knows  he 
may  one  Day  himfelf  fuffer ;  confequently  he 
is  little  touched  at  an  Evil,  which,  by  commit- 
ting the  Crime,  he  is  furc  to  avoid.  Thus  all 
are  affeded  by  the  Execution  of  a  Criminal, 
and  other  Puniihments  touching  his  Perfon ; 
but  thofe  relating  to  his  OfiFfpring  or  Relations! 
leave  but  a  very  faint  Impreffion  on  the  Mind. 

Our  Author,  p.  122.  takes  notice  of  the 
wholfome  Effed:s  derived  from  this  Law.  I 
would  ask  him  this  fimple  Queftion,  What 
the  wholfome  EfFedts  of  it  are  ?  —  I  think, 
none. —  Or  does  he  believe,  that  this  Law  hath 
prevented  one  fingle  Treafon  or  Rebellion  in 
thefe  Kingdoms  ?  —  Tho'  all  Writers  are  apt  to 
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moan  the  Degeneracy  of  the  prefent  Times,  yet, 
I  own,  I  am  fond  enough  of  my  Cotemporaries  to 
think  thematleaftas  virtuous,  and  as  wife,  and  as 
deferving,  as  thofe  who  either  hved  under  King 
Alfred  *,  the  firft  Legiflator  we  find  mention- 
ing this  harfh  Inftitution,  or  the  Normaii  In- 
vaders, or  the  Courtiers  under  King  JameSj 
who  put  thefe  Laws  fo  rigoroufly  in  Execution  j 
and  who  followed  the  forfeited  Eftate  of  a 
Traitor,  as  the  Ro?Jia?is  ufed  to  do  the  Sportu- 
IcP;  and  raifed  their  Mu{h room-Families  on  the 
Ruins  of  thofe  Cedars  they  had  fo  mercilefly 
felled. 

Ccefar's  Speech  tends  not  to  the  Abolition  of 
Forfeitures,  but  rather  to  eftablilli  them  :  And, 
certainly,  neither  the  Encouragement  of  Trai- 
tors, or  Removal  of  Foundations,  can  enfue 
the  Repeal  of  thefe  Laws,  but  the  rendering 
Juftice  to  the  Innocent,  and  not  adding  y/ffli- 
tiionem  affiiSlo;  and  the  altering  a  collateral 
Branch  of  our  Law,  no  more  a  Pillar  of  our 
Conflitution,  than  the  Law  to  burn  V/omen 
for  Petit  Treafon,  or  Coining.  So  a  Man  is 
puniflied  effecStually,  the  Manner  is  of  very 
little  Importance  to  the  State.  If  of  any  Con- 
cern to  the  Public,  it  lliould  be  to  hinder  them 
from  dying  in  Torment. 

As  the  Principle  I  go  upon  cannot  pofiibly 
give  Birth  to  the  Objedion  of  our  Author,  f\ 
1 24.  I  will  readily  join  with  him  in  the  Con- 
futation of  it. 

*  Wilk.  Leg.  Ang.   Sax.  p.  35.  Leg.  4. 
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Example  faewsr,  that  this  Panifliment  (iffb 
it  tmull  be  called)  will  not  deter  Men  from 
embaikino:  in  a  Caufe  which  their  own  Con- 
Iciencc  told  them  was  bad  ^  much  leis  in  one 
authorized  and  efpouled  by  the  common  Voice 
of  the  People. 

The  next  Objection  our  Author  makes  to 
himfelf,  is,  ''  That  the  Repeal  of  this  Law  will 
"  be  a  Protedion  to  Men  of  Honefty  and  Inte- 
*'  grity  in  Civil  Troubles."  Protediion,  in  the 
ftridteil  Senfe,  implies  a  favourable  Immunity, 
not  that  alone  will  be  the  Effed  of  the  Repeal 
of  the  Laws  of  Forfeitures.  —  No  j  from  it 
will  refult  an  Impunity  to  Children  for  any 
Crime  of  the  Father :  From  it  will  follow  a 
Love  for  a  Governm.ent,  as  a  tender  Mother  ; 
and  a  Detellation  of  thofe  who  rebel  againft  fo 
mild  a  Government.  The  Oppofition  made 
between  Henry  VII.  and  the  Royal  Family^  />, 
J  30.  is  really  put  in  a  Light  too  flrong.  For  let 
the  Title  of  His  prefent  Majejiy  and  Henry  VII. 
be  impartially  coniidered,they  will  both  be  found 
equally  ftable,  and  equally  right  :  Both  had 
their  Authority  founded  on  the  Decrees  of  the 
Parliament ;  the  former  more  efpecially  fo :  A 
Decree,  which,  on  this,  as  well  as  all  other 
Occafions,  muft  be  the  moft  fure  Convey- 
ance of  the  Crown  of  thefe  Kingdoms.  It  was 
not  therefore  a  Confcientioufnefs  of  the  Defed: 
of  his  Title  that  gave  Birth  to  that  Statute, 
efpecially  at  a  time  after  He?iry  VII.  had  IfTue 
by  his  Queen  Elizabethy  who,  undoubtedly, 
3  had 


f  67  ] 

had  a  Title  prior  to  that  of  her  Coiifin  the  Earl 
oi  Warwick',    but  to  reconcile  his    Govern- 
ment, and  bring  home  to  him  thofe  Men  who 
had   been   aiding   and    abetting    the    Ufurper 
i^/^W.— In  faa,  therefore,  this  was  a  tacit 
bufpenfion  or  Abrogation  of  the  Laws  of  For- 
feitures and  Treafon^,  as  to  the  Crimes  com- 
muted under  the  imaginary  legal  Authority  of 
Richard  III.     True  it  is,  that,  during  Civil 
1  roubles,  this  Law  would  not  have  its  Effed;. 
but  they  being  ended,  and  the  Courfe  of  Law 
re-eftabhfhed,  in  lome  Shape   or  other    as  it 
muit  always  be,  let  what  Side  foever  wi'il  oet 
the  better,  what  Bars  can  be  formed  in  Couns 
of  Juflice  to  the  Claims  of  the  true  PoUefTors 
without  fhocking  and  fapping  the  Intention  of 
this  Act  of  Parliament  ?  which  then  would  be 
truly  looked  on  as  the  Foundation  of  the  Ri^ht 
of  Property.    And  1  may  truly  anfwer  the  oSe- 
ition,   p.  128.  in  the  Affirmative:     For    the 
Conquerors,  not  only  in  Civil  Wars,   but  even 
in  other  Troubles,  will,  in  fome  meafure,  think 
themfelves    bound    to    follow    the    Municipal 
Laws.-Perhaps  here  it  may  be  objected    That 
in  our  Conftitution,  tho'  thefe  Laws  were  abo' 
lilhed,  the  Lands  of  many  might  be  evided  by 
a  pretended  prior  Tide.     Be  it  fo  ,  hut  is  there 
not  Means  of  evifting  them  now  ?   And  is  it 
not  lefs  dangerous  to  leave  one  Weapon  in  th- 
Hands  of  our  Enemy,  than  many  ? 
^1^'  ^29.  our  Author  inadvertently  tells  us. 
That  Confilcations,  tho'  ufedin  Florence,  woe 
^  2  UDkno.Mi 
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unknown  to  the  Conftitution  there.— How  weak 
foever  thefeAds  may  be  to  fupport  the  Innocentj 
yet  furely  a  lame  Man  had  better  fupport  himfelf 
by  a  Withy,  than  nothing  at  all.  And  I  cannot 
at  all  concur  with  the  Notion  of  Lord  Bacon^ 
who  calls  the  Statute  to  indemnify  Perfons  for 
Things  done  under  a  King  de  faBo^  **  of  a 
*'  flrange  Nature  ;  more  juft  than  legal ;  more 
"  magnanimous  than  provident."  Tho'  this 
Opinion  maintains  the  Notion  before  alleged  for 
the  Making  of  it  ^  yet  we  can  but  obferve,  that 
all  the  Four  Charaderiftics  concur,  tho'  fet  in 
Oppofition.  What  can  be  more  juft,  than  not 
to  punifh  a  Man  for  thofe  Adions  he  could  not 
avoid  ?  What  more  legal,  than  to  regard  a 
Man,  acting  under  a  fuperior  Force,  rather  as 
a  Patient  than  Agent  ?  What  more  magnani- 
mous, than  to  make  fuch  a  Law  in  the  Favour 
of  his  Antagonift  ?  Or  what  more  provident, 
than  to  make  a  Provifion  for  all  thofe  who  might 
fall  under  the  like  Misfortune  ?  The  good  Effects 
of  this  providential  Part  of  the  Law  were  feen 
in  lefs  than  a  Century  "after  Making  of  it :  For 
Queen  Mary^  with  all  her  Inclination  to  Blood, 
found  herfelf  reftrained  from  putting  to  Death 
many  of  thofe  ading  under  the  Orders  of  the 
pretended  Queen  Jane  -,  unlefs  thofe  who  in 
reality  aded  over  her,  rather  than  in  Subjedion 
to  her :  Nay,  {ht  found  herfelf  under  a  Ne- 
ceffity  of  pardoning  Archbiihop  Cranmer^  be-- 
caufe  he  lay  under  a  feeming  Force. 
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Henry  III.  o^  France  is  more  than  obliged 
to  the  Author  of  this  Pamphlet,  for  the  Cha- 
rafter  of  Mildnefs  he  there  obtains  :  We  find  a 
Puke  of  AnjoiL  joining  in  the  bloody  Maflacre 
of  Paris,  and  Henry  III.  not  fo  much  oppofing 
the  League  from  Tendernefs  of  Confcience,  or 
Affection  for  the  Family  of  Bourbofi,  but  jealous 
of  the  Houfe  of  Giiije,  and  Love  of  defpotic 
Power*.  Let  me  add,  as  an  Evidence  of  his 
Charader  drawn  from  our  Author  himfelf. 
That  no  Prince,  who  ever  was  bafe,  could 
juftly  be  called  mild. 

Thus  have  I  gone  through  m.oft  of  the  Ob- 
jedlions  made  by  the  Confiderer.— Before  I  con- 
clude, let  me  only  confider  what  will  always  be 
the  Effects  of  the  Law  of  Forfeitures,  what  of 
the  Repeal.     The  former  only  tend  to  compel 
all,  who  have  any  Dependence  on  the  Fortune 
of  every  Confpirator,  to  join  with  him  in  the 
Attempt  J    and,  by  promoting  it,  by  its   Sue- 
cefs,  free  themfelves  from  the  Penalty  of  thefe 
Laws :    While  the  P.epeal  of  them  keeps  every 
one  fleady  to  his  Allegiance,  without  any  falfe 
Shew  of  Warmth  and  Zeal ;  often  the  Cafe,  to 
obtain  and  retrieve  an  Inheritance  (tho'  equally 
detrimental  to  the  Public,  and  beneficial  to  the 
Hypocrite) ;  and  makes  him  a  Spectator  of  the 
Trouble,  at  leaft  an  indifferent  one,  if  not  fin- 
cerely  defirous   to    protect  that   Government, 
under  which  he  enjoys  thefe  Privileges. 

f  Davila,  Book  7. 

Suppofing 
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Suppofing  again  this  to  be  a  mere  Matter  of 
Favour,  doth  not  every  Act,  in  Favour  of 
the  People,  attach  them  flill  Wronger  to  their 
Rulers  ?  And  will  they  not  be  more  ready  to 
defend  thofe  Laws,  which  preferve  the  Inno- 
cent in  the  Polfeffion  of  their  Property,  than 
to  efpoufe  the  Caufe  of  thofe,  whofe  avowed 
Aim  is  the  Repeal  of  fuch  a  Law,  as  well  as 
every  other  Inftitution  of  Government,  tending 
to  the  Good  of  the  People,  or  the  Maintenance 
of  Liberty  ?  Every  fingle  Citizen,  whofe  Cha- 
racter is  unblemillieJ,  is  a  Lofs  to  the  State, 
when  he  departs  from  it,  and  adds  new  Force 
to  that  where  he  goes.  Now  the  Departure 
and  Lofs  of  many  of  our  Citizens  hath  been  a 
Confequence  of  the  Law  of  Forfeitures  j  and, 
by  that  means,  w^e  have,  as  it  v/ere,  given 
Knives  to  our  Enemies  to  cut  our  own  Throats  j 
while  the  Repeal  of  this  Law  would  retain  the 
Children  of  the  Attainted  at  home  ;  and,  at  the 
fame  time,  the  Remembrance  of  their  Father's 
Fate  would  deter  them  from  perpetrating  or 
embarking  in  the  fame  Crimes. 

Thus  have  I  ventured  to  make  ufe  of  the 
fame  Freedom  as  my  Author,  and  in  Defence 
of  an  Opinion,  which  my  Principles  and  Con- 
fcience  tell  me  is  well-grounded.  And  if  in  the 
Courfe  of  thefe  Remarks  I  have  been  guilty  of 
any  unbecoming  Forwardnefs  towards  him,  I 
heartily  ask  his  Pardon  ;  and  I  hope  he,  and 
every  one,  will  do  me  the  Juftice  to  abfolve 
me  from  ^ny  [edit ious  Clamour  or  yludacioufnefs^ 

as 
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as  I  cordially  do  him  from  Court- Adulation  and 
Cowardice,  The  Principle  and  Encouragement 
that  moved  me  to  write  the  above  Sheets,  was, 
I  hope,  a  good  one  :  Ne  quid falfi  die  ere  audeat\ 
ne  quid  veri  non  audeat.  If  therefore  thefe 
Arguments  meet  with  the  Approbation  of  the 
Reader,  I  {hall  be  more  than  paid  for  the  few 
Moments  I  have  fpent  in  compofing  them :  If 
not,  I  hope  the  inoifenfive  Stile  I  have  ufed 
on  this  Occafion,  and  the  Writing  from  Self- 
conviction,  will  obtain  my  Pardon  for  havino- 
wafted  fo  much  of  his  Time.  ^ 

Middle  Temple,  Sept.  S. 
1746. 
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OSTSCRIPT 


ON  revifing  the  foregoing  Sheets,  I  was 
apprehenfive,  that  fome,  not  rightly  di- 
ftinguiiTiing,  might  apprehend  the  Right  of 
Inheritance  to  Patrimony,  being  a  natural,  and, 
confequently,  of  divine  Right,  the  Right  of  In- 
heritance to  Kingdoms  might  be  foalfo.  As  this 
is  an  Objed"ion  which  touches  the  Argument  in 
the  neareft  Manner,  I  hope  the  Reader  will  yet 
fpare  me  a  little  more  of  his  Time,  to  fet  it  in 
its  true  Light,  and  defeat  it. 

The  Right  of  Property,  and  the  Right  of 
Dominion,  are  widely  different;  one  being 
founded  on  the  Neceffities  of  Men  j  and,  being 
a  Right^«^  quo  non,  is  given  to  the  Poffeffors 
for  their  Subliftence  :  The  other,  invented  for 
the  Convenience  of  Mankind,  is  given  to  the 
Prince  ;  not  fo  much  for  his  own  Advantage, 
as  that  of  his  Subjedls;  to  whom  indeed  he  is 
nothing  but  a  chief  Servant.  As  therefore  a 
Servant,  who  is  faulty  in  his  Duty,  may  be 
difcharged  at  the  Will  of  the  Lord,  fo  may  that 
Prince,  who  breaks  his  Truft,  be  depofed,  and 
a  new  created,  under  the  fame  Conditions.  And 
the  one,  being  the  Creature  of  the  Civil  Society, 

may 
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may  be  given  on  any  Condition ;  the  other,  being 
a  Right   arifing    from    the    Law  of  Nature, 

ought  not  to  be  abol;fhed. Every  Man  hath 

Occafion  for  Subliftence  j  no  one  flands  in 
need  of  a  Power  to  command. 

But  will  our  Author  fay,  Why  fpare  you  not 
the  private  Patrimony  of  fuch  a  Prince  ?  Why 
allow  not  Sublicence  to  him  and  his  Pofterity  ? 
Surely,  will  fome  one  fay,  the  Poflierity  of  the 
Prince  have  as  good  a  Right  to  their  patrimo- 
nial Fortunes,  as  thofe  of  private  Men  ! 

Undoubtedly  they  have  j  but  the  Difference 
is  a  very  great  one.  The  beft  Part  of  the  Pro- 
perty of  Sovereigns  is  acquired  by  them  as 
Sovereigns :  Their  Purchaces  are  generally  made 
by  their  Crown- Revenues ;  the  Property  they 
or  their  Parents  acquire  by  Marriage,  is  acquired 
in  confequence  of  their  being  Princes,  and  in 
confideration  of  the  Power  they  have  over  their 
Subjects ;  confequently,  when  regarded  in  their 
natural  Capacities,  have  fcarce  any  Propertv 
they  can  call  their  own.  Befides,  when  thefe 
Men  provoke  the  Vengeance  of  their  Country^ 
they  generally  provide  for  themfelves  and  Poft- 
erity  by  a  Flight ;  and  the  feizing  their  Pro- 
perty, and  that  of  all  other  Criminals,  is  a 
Puni(hment  on  them,  and  their  Children,  who, 
by  their  obftinate  Sojourn  with  the  Enemies  of 
their  Country,  become  Participes  Crhninis, 

The  Laws  of  'England^  and  thofe  Men  who 
have  worthily  ftood  up  in  the  Defence  of  thera 
againft  Ufurpers  and  Tyrants,   have  generally 

L  treated 


[  74] 

treated  the  Pofterity  of  the  latter  with  more  than 
juilice.  They  have  always,  when  the  Children 
uere  innocent  of  the  Father's  Crime,  or  had  not 
any  Crime  of  their  own  to  anfwer  for,  preferred 
them  to  all  others  in  the  Succeffion  (this  was 
the  Cafe  of  Edward  11.) -,  or ^  at  leaft,  provided 
for  their  Suhfiftence,  as  the  Parliament  in  164,9 
did  for  thoie  Children  of  King  Charles  L  who 
after  his  Execution  remained  here.  The  Cafe 
oi  James  II.  is  not  an  Exception  to  this  Way 
of  ading,  but  a  Confirmation  of  the  Rule.—  Not 
to  difpute  of  the  Legitimacy  of  the  Pretender  ; 
tho'  the  Members  of  the  Convention  openly 
declared  their  Doubts,  before  the  Throne  was 
pronounced  vacant  j  let  it  be  confidered,  that 
the  King  had  taken  him  away  with  him  5  con- 
fequently,  no  Provifion  could  be  made  for  him 

here. Let  it  be  confider'd  alfo,  that  he  daily 

became  more  and  more  a  Party  to  the  Guilt  of 
his  Father ;  that  there  was  not  a  bare  Polfibi- 
lity,  but  even  a  moral  Certainty,  of  his  fol- 
lowing thofe  Steps  which  occaiioned  the  De- 
pofing  of  his  Father  j  and  the  fame  Impedi- 
ment would  be  found  in  the  one  as  the  other.— 
Ay,  but,  fay  fome,  there  was  a  Poffibility  t 
Therefore  you  have  fliould  left  a  Door  open  for 

him  or  his  IlTue. To  give  even  a  legal  Reafon 

for  this,  the  Petition  of  Right  may  be  refernbled 
to  a  political  Will,  in  which  Heirs  are  to  be 
inftituted,  others  are  to  be  Subftitutes :  And 
King  William  and  Queen  Mary  were  thefe 
3  fleirs; 
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Heirs  ;  and  none  but  they  could  be  Hens :  And 
none  but  Queen  Anne,  and  the  Prmcefs  Sophta, 
could  after  the  Aa  prohibiting  Roman  Catho- 
r/to  afcend  the  Throne  of  thefe  Kingdoms 
For  in  both  Cafes  a  double  Capacity  is  required 
in  the  Inftitutees  and  Subftitutees,  both  at  the 
Time   of  their   Inftitution   and  Subftitution.- 
Would  it  have  been  confonant  to  the  Dignity 
of  the  Parliament  to  have  given  the  Ciown  to 
one  under  the  Power  and  Influence  of  tlae  ex- 
iled King,  or  to  any  of  thofe  Perfons,  who 
by  no  Poffibility  of  Law,  could  take  it  at  the 
Time  of  Conveyance,  without  the  Pafliament  s 
coine  aeainft  a  fundamental  Principle  ot  Oo- 
vernment,  efpecially  at  the  Time  of  giving  the 
Crown  to  thcVnncd. Sophia?  At  which  time 
the  Pretender  was  old  enough  to  have  imbibed 
all  the  paternal,    hereditary,    and  Stuart-h^'t 
Notions  of  Popery  and  arbitrary  Power. 

But   it    ftill  may  be  faid'.    Here  may  be 
Wrong  done  to  the  future  Iffues  ot  thefe  Peo- 
ple fo  let  afide.  -  Wrong  cannot  be    without 
there  be  a  Right. -Now  all  thefe  iflues  were 
either  born,  or  not  born,  at  the  time  of  theie 
Afts  •  Thofe  who  were  born  had  that  Right 
moft  certainly;  but  then  they  laboured  under 
the  fame  Bars  and  Impediments  as  their  Fathers. 
Thofe  not  born  till  al^ter  this  Aft,  as  they  were 
Defcendants  of  Parents  deprived  of  tms  Right 
or  Title  (if  fo  it  muft  be  called)  before  their 
Birth,   confeqaently,  as  I  faid  before,  where 
therewas  no  Objea,  could  have  noClaim. 
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,  Thefe  Confiderations,  I  hope,  will  be  fuffi^ 
dent  to  {liew,  that,. how  foreign  foever  the  Law 
of  Forfeitures  may  be  to  the  Law  of  Nature,  yet 
the  repealing  thereof  will  by  no  means' be  an 
Impugning  of  the  Principles  on  which  the  glo- 
rious Revolution,  apd  Delivery  of  this  King- 
dom fi  om  Popery,  Tyranny,  and  Slavery,  are 
founded,  and  the  Succeffion  happily  efta- 
blifned  in  a  Proteftant  Family  s  under  which 
Eftabliihment  we  now  fee  a  King  reign, 
the  Aim  of  whofe  Ambition  is  to  defend  Eu^ 

rope   from  the  Power  of  an  Invader. His 

whole  Prerogative  continually  exercifes  itfelf  in 
doing  Ads  of  Benevolence  and  M<trcy,  and 
who,  by  every  Action  of  his  Reign,  teftifies 
his  chief  Pleafure  to  confift  in  the  Eafe,  Pro- 
fperity,  and  Happinefs  of  his  Subjects.  ' 
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